THE 
FEDERAL COMMUNICATIONS 
BAR JOURNAL 


SPRING 1950 


Vol. 


Published Quarterly 
the 
FEDERAL COMMUNICATIONS BAR ASSOCIATION 


“ies 
he 
pry 
29 
i 


Radio, 


most members the 
FCC Bar rely 


the services 


TELEVISION DIGEST 


for news 

latest developments, 

for accurate interpretation 
trends, and for 


permanent reference data. 


complete service comprising 
Weekly TV-AM-FM 


Directories Weekly Addenda 


Regular Supplements Current 


and Permanent Reference Value 


q 
f 
4 
— ii 
e 


THE JOURNAL 
THE 


FEDERAL COMMUNICATIONS 
BAR ASSOCIATION 


SPRING, 1950 


Table Contents 


The President’s Letter 


The Federal Radio Commission and the Public Service 
Responsibility Broadcast Licensees 


Association Opposes Reorganization Plan 


Association Opposes Proposed Rule 
Forfeiture Construction Permits 


Recent Court and Agency Decisions 
Recent Commission Decisions 


Cases Pending the Courts 


Proceedings Pending Before the Commission 


Legislation 


Copyright, 1950, Federal Communications Bar Association, Inc. 


Published quarterly the Federal Communications Bar Association. The views 
expressed matter printed herein are not regarded those the Bar 
Association unless stated. Price non-members: 75c. per copy, $3.00 year. 


EDITORIAL OFFICE BUSINESS OFFICE 
632 Dupont Circle Bldg. 218 Munsey Bldg. 


i 

PAGE 

99 
9 

> 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


The Federal Communications Bar Association 
Organized—1936 Incorporated—1943 


“To promote the proper administration the federal laws 
relating wire and radio communications, and related 
acts; uphold the honor and dignity practice before 
the Federal Communications Commission and increase 
the usefulness the practitioners promoting the due 
administration justice; for the mutual improvement and 
social intercourse the members the Association; and 
establish, own and maintain library for their use and 
reference.” 


Officers for 1950 


NEvILLE President 

Brown, Jr., Secretary 

Treasurer 


Executive Committee 
Officers officio and 
Fred Albertson (one year) 
George Smith (one year) 
Omar Crook (two years) 
Ralph Walker (two years) 
John Quisenberry (three years) 
Joseph Zias (three years) 


Delegate American Bar Association 


Guilford Jameson 


| 
| 
| 
| 
ALS | 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


The President’s Letter 


THE MEMBERS THE FEDERAL COMMUNICATIONS BAR ASSOCIATION: 


glad have this opportunity outline the Association’s plans 
for this year. the usual activities past years, have added 
several new features, the principal one being series luncheon 
meetings arranged committee which Bernard Koteen 
the chairman. Commissioner Rosel Hyde, upon his return from 
Havana, inaugurated this series most interesting report the 
NARBA meeting. These luncheons will “off the record” and limited 
the members the Association. 

new office, that “Historian,” has been created for the purpose 
gathering together, filing, and cataloging all the Association’s briefs, 
records, and other information that they will available for ref- 
erence purposes. Henry Fischer has agreed take this difficult 
job, and all past officers committeemen having any Association docu- 
ments papers from past years, are urged send them him. 

new special committee has been appointed review and revise 
the constitution and by-laws, and prepare handbook outlining the 
policies and activities the various committees for use officers and 
committees. Irving Panzer chairman this committee. 

secure the advice and suggestions members the 
Association living various parts the country, four out-of-town 
members have been added the Committee Publications. John 
Southmayd will the chairman this committee and John Willis, 
who has ably edited the for the last few years, will continue 
Editor. relieve the Editor the business details, was decided 
designate member the committee Business Manager assume 
these duties. Arthur Schroeder has agreed serve this capacity. 
Also, has been decided open the selected advertisers, 
and the job securing advertising will part the duties the 
Business Manager. Assistance from members the Association 
securing advertising will welcomed. 

The Essay Contest which formerly was conducted the Com- 
mittee Publications, has now been placed the hands new 
Committee Essay Contest headed Russell Rowell. Three out-of- 
town members the Association have been added this committee. 

The American Bar Association and the Canadian Bar Association 
will meet Washington September and our Association has been 
requested co-operate with the other associations connection with 
this meeting. this end, special committee has been appointed 
headed our past President, Guilford Jameson. 

Upon the appointment Judge Fred Johnson Chief Hearing 
Examiner, meeting was arranged with the Examiners Frank 
Fletcher, chairman new special committee, discuss the relation- 


a 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


ship between the Examiners and the Bar and ways and means further 
co-operation. 

The McFarland Bill, the Sadowski Bill, and the President’s Reor- 
anization Plan No. 11, have provided busy schedule for the Legis- 
ative Committee. Chairman Frank Roberson appeared before the 

Senate Committee Expenditures the Executive Departments con- 
sidering Plan 11, and his statement contained this issue the 
JOURNAL. 

The Practice and Procedure Committee which Percy Russell, 
chairman, filed brief Docket No. 9553 the Matter 
Amendments the Commission’s Rules and Regulations relating 
forfeiture construction permits, and has had under consideration 
number additional matters. 

instructed the last annual meeting, the Membership Com- 
mittee, which Vincent Welch chairman, has revised the Mem- 
bership Application form and restudying the whole membership 
field make the Association most value its members. 

Frank Wozencraft the new chairman the Committee 
Professional Ethics and Grievances, and will consider among other 
things revision the Association’s Code Ethics. 

The Annual Meeting and the Annual Banquet will held Janu- 
ary. believe there are sufficient legal problems interest the 
communications field form basis for interesting day’s discussion 
and plan build such program for the Annual Meeting around 
luncheon held the day the Annual Banquet. The format 
the banquet probably will revised and hope that the programs 
the Annual Meeting and Annual Banquet will sufficient interest 
attract many our out-of-town members. John Carr chairman 
the Annual Meeting Committee and Harold Mott chairman 
the Annual Banquet Committee. The Annual Outing will held 
September, with Charles Duvall chairman the committee. 

The above but brief summary what has taken place during 
the last few months and what our plans are for the coming year. You 
will find detailed information concerning many these items this 
issue the You will also find herein listed the officers, execu- 
tive committee, and personnel the committees. hope you will 
think over the plans above outlined, study the list committees and 
send any suggestions you care offer the appropriate committee. 
want make the Association’s activities the greatest possible 
benefit its members, the Commission, the communications in- 
dustry and the public. Your co-operation, your suggestions and your 
support will greatly appreciated. 


Cordially yours, 


President 
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The Federal Radio Commission and the Public 
Service Responsibility Broadcast Licensees 


The controversy aroused the issuance four years ago the 
“Blue Book” has not yet entirely subsided. More less over- 
looked the dispute the fact that good many the principles set 
out the Blue Book were first enunciated the Federal Radio Com- 
mission almost twenty years earlier. The Blue Book itself did not put 
much emphasis this, although did cite two three Radio Com- 
mission decisions. There is, however, much interest the decisions 
the Radio Commission; indeed, they contrast sharply with the 
early volumes F.C.C. reports that one leafing through them feels 
almost like Keats first looking into Chapman’s 

The best statement the Radio Commission’s concept the re- 
sponsibilities the broadcaster found its lengthy decision the 
matter Great Lakes Broadcasting Company, handed down late 
1928. this case, which involved the use the clear channel 870 kc. 
the Chicago area, the Commission delivered itself the following 
pronouncements: 


“Broadcasting stations are licensed serve the public and not for 
the purpose furthering the private selfish interests individuals 
groups individuals. The standard public interest, convenience, 
necessity means nothing does not mean this. The only excep- 
tion that can made this rule has with advertising; the ex- 
ception, however, only apparent because advertising furnishes the 
economic support for the service and thus makes possible. will 
pointed out below the amount and character advertising must 
rigidly confined within the limits consistent with the public service 
expected the station. 

“The service rendered station may viewed from two 
angles, (1) instrument for the communication intelligence 
various kinds the general public persons wishing transmit such 
intelligence, (2) instrument for the purveying intangible 
commodities consisting entertainment, instruction, education, and in- 
formation listening public. instrument for the communication 
intelligence, broadcasting station has frequently been compared 
other forms communication, such wire telegraphy telephony, 
point-to-point wireless telephony with the obvious dis- 
tinction that the messages from broadcasting station are addressed 
and received the general public, whereas toll messages point- 


*The editor indebted Mrs. Fanney Litvin, Esq., and Paul Segal, 
Esq., for making copies these decisions available him. 
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to-point service are addressed single persons and attended sate- 
guards preserve their confidential nature. the analogy were pur- 
sued with the usual legal incidents, broadcasting station would have 
accept and transmit for all persons equal basis without dis- 
crimination charge, and according rates fixed governmental 
body; this obligation would extend anything and everything any 
member the public might desire communicate the listening 
public, whether consists music, propaganda, reading, advertising, 
what-not. The public would deprived the advantage the 
self-imposed censorship exercised the program directors broad- 
casting stations who, for the sake the popularity and standing their 
stations, will select entertainment and educational features according 
the needs and desires their invisible audiences. the present state 
the art there way increasing the number stations without 
injury the listening public, and yet thousands stations might 

necessary accommodate all the individuals who insist airing 
their views through the microphone. there are many such persons, 
there undoubtedly are, the results would be, first, crowd most 
all the better programs off the air, and second, create almost 
insoluble problem, how choose from among excess ap- 
plicants who shall given time address the public and who shall 
exercise the power make such choice. 


“To pursue the analogy telephone and telegraph public utilities 
is, therefore, emphasize the right the sender messages the 
detriment the listening public. The Commission believes that such 
analogy mistaken one when applied broadcasting stations; 
the emphasis should the receiving service and the standard 
public interest, convenience, necessity should construed accord- 
ingly. This point view does not take broadcasting stations out 
the category public utilities relieve them corresponding obliga- 
tions; simply assimilates them different group public utilities, 
those engaged purveying commodities the general public, such, 
for example, heat, water, light and power companies, whose duties 
are consumers, just the duties broadcasting stations are list- 
eners. The commodity may intangible but electric light; the 
broadcast program has become vital part daily life. Just heat, 
water, light and power companies use franchises obtained from city 
state bring their commodities through pipes, conduits, wires 
over public highways the home; broadcasting station uses 
franchise from the Federal Government bring its commodity over 
channel through the ether the home. The Government does not try 
tell public utility such electric light company that must 
obtain its materials, such coal wire, from all comers equal terms; 
not interested long the service rendered the form light 
good. Similarly, the Commission believes that the Government 
interested mainly seeing that the program service broadcasting 
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stations good, i.e., accordance with the standard public interest, 
convenience, necessity. 

“It may said that the law has already written exception into 
the foregoing viewpoint that, Section the Radio Act 1927, 
broadcasting station required equal opportunities for use 
the station all candidates for public office permits any 
the candidates use the station. will noticed, that the same 
section provided that ‘no obligation hereby imposed upon any 
licensee allow the use its station any such candidate.’ This 
not only not inconsistent with, but the contrary supports, the 
Commission’s viewpoint. Again the emphasis the listening public, 
not the sender the message. would not fair, indeed would 
not good service, the public allow one-sided presentation 
the political issues campaign. Insofar program consists 
discussion public questions, public interest requires ample play for 
the free and fair competition opposing views, and the Commission 
believes that the principle applies not only addresses political can- 
didates but all discussions issues importance the public. The 
great majority broadcasting stations are, the Commission glad 
say, already tacitly recognizing broader duty than the law imposes 
upon them.” 


the service rendered broadcasting stations must without 
discrimination between its 

“There is, however, deeper significance the principle non- 
discrimination which the Commission believes may well furnish the 
basic formula for the evaluation broadcasting stations. The entire 
listening public within the service area station, group 
stations one community, entitled service from that station 
stations. If, therefore, all the programs transmitted are intended for, 
and interesting valuable to, only small portion that public, the 
rest the listeners are being discriminated against. This does not mean 
that every individual entitled his exact preference program 
items. does mean, the opinion the Commission, that the tastes, 
needs, and desires all substantial groups among the listening public 
should met, some fair proportion, well-rounded program, 
which entertainment, consisting music both classical lighter 
grades, religion, education, and instruction, important public events, 
discussion public questions, weather reports, and news, and matters 
interest all members the family find place. With few 
channels the spectrum and few hours the day, there are obvious 
limitations the emphasis which can appropriately placed any 
portion the program. There are parts the day and the evening 
when one type service more appropriate than another. There are 
differences communities the need for one type against 
another. The Commission does not propose erect rigid schedule 
specifying the hours minutes that may devoted one kind 
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program another. What wishes emphasize the general char- 
acter which believes must conformed station order best 
serve the public. 


somewhat different situation will obtain regions which, like 
the thickly populated Chicago area and surrounding agricultural coun- 
try, are served several cleared channel stations and less thickly 
populated region served only one cleared channel station. greater 
diversity program possible the former case than the latter; 
apportioning the types service among several stations, each may per- 
form any one type more detail and completeness. This only the 
natural result disparities population and other respects. The 
principle the same. 


“In such scheme there room for the operation broadcast- 
ing stations exclusively by, the private interests of, individuals 
groups far the nature the programs concerned. There not 
room the broadcast band for every school thought, religious, po- 
litical, social, and economic, each have its separate broadcasting sta- 
tion, its mouthpiece the ether. franchises are extended some, 
gives them unfair advantage over others and results correspond- 
ing cutting down general public service stations. favors the inter- 
ests and desires portion the listening public the expense the 
rest. Propaganda stations term which here used for the sake 
convenience and not derogatory sense) are not consistent with the 
most beneficial sort discussion public questions. general rule, 
postulated the laws nature well the standard public 
interest, convenience, necessity, particular doctrines, creeds, and 
beliefs must find their way into the market ideas the existing public 
service stations, and they are sufficient importance the listening 
public the microphone will undoubtedly available. not, 
well-founded complaint will receive the careful consideration the 


Commission its future action with reference the station complained 
of. 


“The contention may made that propaganda stations are well 
able other stations accompany their messages with entertainment 
and other program features interest the public. Even this were 
true, the fact remains that the station used for what essentially 
private purpose for substantial portion the time and, addition, 
constantly subject the very human temptation not fair 
opposing schools thought and their representatives. and large, 
furthermore, propaganda stations not have the financial resources 
nor they have the standing and popularity with the public necessary 
obtain the best results programs general interest. The conten- 
tion may also made that follow out the Commission’s viewpoint 
make unjustifiable concessions what popular the expense 
what important and serious. This bears consideration which 

the Commission realizes must always kept carefully mind and 
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insofar has power under the law will its reviews the 
records particular stations. defect, there any, however, would 
not remedied one-sided presentation controversial subject, 
matter how serious. The Commission has great confidence the 
sound judgment the listening public, however, what types 
programs are its own best interest.” 


“It may urged that the same reasoning applies advertising. 
sense this true. The Commission must, however, recognize that, 
without advertising, broadcasting would not exist, and must confine 
itself limiting this advertising amount and character 
preserve the largest possible amount service for the public. The 
advertising must, course, presented such and not under the 
guise other forms the same principle that the newspaper must not 
present advertising news will recognized and accepted for what 
such basis, whereas propaganda difficult recognize [Sic]. 
rule against advertising were enforced the public would deprived 
millions dollars’ worth programs which are being given out 
entirely concerns simply for the resultant good will which believed 
accrue the broadcaster the advertiser the announcement 
his name and business connection with programs. Advertising must 
accepted for the present the sole means support for broadcast- 


ing, and regulation must relied upon prevent the abuse and over- 
use the privilege. 


“It may urged that what has heretofore been said law, the 
listening left the mercy the broadcaster. Even this 
were so, the Commission doubts that any improvement would effected 
placing the public the mercy each individual turn who de- 
sired communicate his hobby, his theory, his grievance over the 
microphone, the mercy every advertiser without regard the 
standing either himself his product. That not so, however, 
demonstrable from two considerations. the first place, the listener 
has complete power censorship turning his dial away from 
program which does not like, this results keen appreciation 
the broadcaster the necessity pleasing large portion his listen- 
ers hold his audience, and not displeasing, annoying, 
offending the sensibilities any substantial portion the public. His 
failure success immediately reflected the telephone and the 
mail, and knows that the same reaction his programs will reach 
the licensing authority. the second place, the licensing authority will 
have occasion, both connection with renewals his license and 
connection with applications others for his privileges, review his 
past performances and determine whether has met with the stand- 
ard. safeguard which some the leading stations employ, and which 
appeals the Commission wise precaution, the association with 
the station advisory board made men and women whose 
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character, standing, and occupations will insure well-rounded program 
best calculated serve the greatest portion the population the 
region served.” 


Still relevant the Commission’s statement the question 
censorship: 


“The Commission convinced that setting the standards 
does, not transgressing the provisions Section the Radio 
Act 1927 from assuming the power censorship 
infringing the right free speech. does not, either rule, regula- 
tion, order, forbid curtail the full scope the free exchange 
ideas all matters interest importance the public; simply 
applying the standard public interest, convenience, necessity which, 
under the statute, must control its every action. desires eliminate 
matters private interest only make room for the already excessive 
demand matters public interest. not imposing any prior re- 
striction utterances (the usual conception censorship) but 
reserving the right take into account station’s past conduct, meas- 
ured the legal standard, its future actions. any restriction 
imposed free speech the laws radio physics which make 
impossible crowd the same amount utterance into the few chan- 
nels the ether that can accommodated the press the 
pubiic platform. Even the press public places speech not 
unrestricted; matters private interest become public nuisances, 
grounds for actions for damages, and even crimes.” 


the following year the Commission said, denying modification 
license WCFL, the Chicago Federation Labor station: 


“The applicant insisted that the membership various bodies con- 
stituting the American Federation Labor large enough war- 
rant the allocation this Commission frequency used for 
the exclusive benefit organized labor. was the opinion this 
Commission, and found, that there are numerous groups the 
general public that might similarly demand the exclusive use fre- 
quency for their benefit. There are nearly five million Masons the 
United States and about many Odd Fellows. Their fraternal interests 
might urged reason for having specific frequencies set aside for 
them, could demanded this Commission that set aside 
frequency for every large group citizens having common interests. 
This classification could carried until more classes than frequencies 
would found. the opinion this Commission, and found, 
that there are not enough frequencies within the broadcast band give 
each the various groups persons the United States channel 
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which operate broadcasting station. must follow natural 
consequence that one large group entitled such privilege, others 
are entitled the same privilege. this Commission should grant the 
exclusive right the use specific frequency central organiza- 
tion Methodists further the interests that church and the millions 
who belong it, the Baptists, Catholics, and others would the same 
token entitled the same right.” 


Broadcasting those early days was more rough-and-ready mat- 
ter than today, and the Commission number cases found 
necessary “crack down” licensees who felt had been guilty 
excesses. Its action was upheld the court the two causes celebres 
Dr. Brinkley? and Dr. another case, Matter Schaeffer 
Radio Co. the Commission expressed itself the matter 
some length. The licensee, who incidentally had applied for license 
while still alien, without revealing that fact the Commission, and 
who had disregarded the terms his license calling for equal division 
time with another station, had aroused the wrath large number 
people the Portland, Oregon, area permitting his station 
used for two hours day defeated candidate, who under the guise 
political speeches had defamed and maligned the character repu- 
table citizens and had not hesitated use indecent language. The 
Commission said: 


“In considering what constitutes obscenity and indecency, the Com- 
mission realizes the vagueness any definition these terms used 
designate speech injurious public morals. This vagueness evi- 
denced reference legislation and judicial decisions but spite 
such verbal and practical indefiniteness the Commission’s discretion 
which entrusted the determination whether, given instance, 
obscenity indecency thus vaguely defined injurious public 
morals. The question every case whether the words were used 
under such circumstances and are such nature create the im- 
pression that they are what Congress intended prevent. 


“When indecent obscene language sent through the micro- 
phone has much wider area circulation than via any other medium 
communication. Its inherent and probable harmful aspects are there- 
fore amplified many fold. Children especially are susceptible its 
influence inasmuch they are usually inveterate radio listeners. The 


*KFKB Broadcasting Assn., Inc. Federal Radio Commission, App. 
D.C. 79, F.(2d) 670 (1931). 

Trinity Methodist Church, South Federal Radio Commission, App. 
D.C. 311, F.(2d) 850 (1932). 

dismissed. 
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sanctity home life thus doubly threatened sanctioning vivid and 
descriptive broadcasts conduct [sic]. apparent that the imputation 
immorality specific individuals and description thereof must come 
within definition and indecent’ language whether not 
bears the earmarks truth. 


“The Commission recognizes that under Section the Radio 
Act prohibited from exercising certain powers censorship. But 
this does not mean that evidence particular practices inimical the 
best interests the public may not considered applying the test 
‘public interest, convenience, necessity’ broadcasting stations. This 
test set the essential criterion for all programs and the right 
freedom from censorship thereby becomes qualified right subject 
such reasonable control the Commission would consistent with 
the primary consideration the public welfare. any event the 
restriction censorship more beneficent its scope than the first 
amendment the Federal Constitution which confers the right free 
speech and this constitutional provision has never been construed 
protect obnoxious and indecent language. The dissemination such 
language its by-products the form innuendo certainly not 
the public interest and prevent its broadcast declaring 
inconsistent with the legislative standard is, obviously, not such 


exercise censorship was contemplated Congress the Radio 
Act. 


provision such Section much more than order not 
cross the boundary which marks the extreme limits lawful sup- 
pression. serves exhortation and guide for Commission action 
within that boundary and sounds declaration national policy 
favor open discussion all public questions. The Commission has 
therefore been reluctant attempt any restriction upon broadcast pro- 
but when such broadcast exceeds the bounds discussion 

ecome tirade indecency, preventative measures must taken 
for the protection society. 


“The Commission does not construe Section cloak for 
licentious utterance; nor intended give immunity every possible 
use language. The very conception affording immunity the 
mischievous use broadcasting station inconsistent with the 
theory the Radio Act the prohibition its harmless use. The 
protection given under this section does not include the abuse the 
power communication any more than freedom other action in- 
cludes injurious use one’s occupation, business, property. 


“To sure, freedom from censorship may open the way for false, 
impracticable, pernicious theories well for just complaints and 
salutary propaganda. But the power censorship and discrim- 
inating among ideas were entrusted any individual tribunal, 
possible that communication might subject arbitrary judgment 
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where happened distasteful. Propagation false doctrines 
must therefore often tolerated the inescapable price paid 
for the boon freedom from censorship. facilitate the circulation 
true and valuable doctrines while the same time checking the 
promulgation fantastic harmful ideas would ideal social 
policy, only there were touchstone tell the gold from the lead. 
the absence such guide and the face direct prohibition 
upon censorship the Commission, order maintain broadcasting 
upon the highest plane, must feel the public pulse means the 
standard ‘public interest, convenience, necessity.’ 


“One the most important purposes broadcasting stations 
spread truth and education subjects general concern. This 
possible only through unrestricted discussion, but when unlimited dis- 
cussion interferes with certain interests the government protecting 
and promoting the welfare its citizens, must then balanced 
against freedom from censorship. That is, there are interests the 
individual who wants speak and the interests the public whom 
speaks, which, they conflict, must balanced against each other 
order ascertain which interests shall sacrificed and which shall 
protected. Section qualified the legislative standard gives 
binding force this principle political wisdom. 


“It reassuring fact that usually only those broadcasting stations 
which first establish themselves the confidence the public whom 
they undertake serve are successful establishing themselves 
sound financial basis. The very bulwark broadcasting under present- 
day conditions the confidence which the listener extends advertising 
well other features which the program consists. Where 
shown, the case Station KVEP, that the public had failed 
lend its aid for the station’s support there some indication that the 
legislative standard not being met. Such circumstances are apt 
divert the station management other sources revenue and result 
permitting the use facilities for objectionable purposes. The evi- 
dence disclosed that Station KVEP was not profitable enterprise until 
the licensee entered into this contract with Duncan. other words, 
without the remuneration received from this contract the station was 
financially unsuccessful, and was only from funds received that 
its operation could continued. Since cancellation this agreement 
would leave the station financially unstable, the Commission believes 
that failing renew the station license this time, was merely 
anticipating what would have happened its own weight the con- 
tract with Duncan were terminated. 

“All the operating time contracted for was devoted private 
ends and publicizing personal grievances. might further pointed 
out that the nature these talks was provocative serious public dis- 
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turbance inasmuch people the community had expressed consider- 
able antagonism such broadcasts. 


broadcasting station public purpose and character and any 
use private individual affair repugnant both policy 
and legislation. The conscience and judgment station’s manage- 
ment are necessarily personal, but the station itself must operated 
owned the public. person may consider broadcasting fa- 
cilities his mere personal chattel. people community 
should own station and turn over the best man sight with this 
injunction: this station our interest. Furnish the programs 
and judgment and keep the pecuniary reward, any, but remember 
our station, not The standing every station determined 
that conception. There other foundation which may 
established and maintained. Its value and influence must rest entirely 
its consecration the public service. The failure realize this 
obligation the public sufficient basis for denial Station KVEP’s 
application for renewal license.” 


Even more lurid were the facts Matter Norman Baker, decided 
Baker, licensee radio station with the appropriate call 
letters had attacked the medical profession and the American 
Medical Association violent terms, made defamatory remarks about 
various individuals, had urged listeners cancel their subscriptions 
the local newspaper, and had devoted much the station’s time 
advertising his own products and The Baker Institute, hospital for 
treatment cancer and other diseases. The Commission denied re- 
newal, saying: 


“This Commission holds brief for the Medical Associations and 
other parties whom Mr. Baker does not like. Their alleged sins may 
times public importance, called the attention the public 
over the air the right way. But this record discloses that Mr. Baker 
does not any high-minded way. shows that continually 
and erratically over the air rides personal hobby, his cancer cure ideas 
and his likes and dislikes certain persons and things. Surely his in- 
fliction all this the listeners not the proper use broadcasting 
license. Many his utterances are vulgar, not indeed indecent. 
Assuredly they are not uplifting entertaining. 


“Though may not censor, our duty see that broadcasting 
licenses not afford mere personal organs, and also see that stand- 
ard refinement fitting our day and generation maintained.” 


Not connected with the station presently using those call letters. 
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Association Opposes Reorganization Plan 


Following the statement Frank Roberson, Chairman the 
Committee Legislation, submitted the Senate Committee Inter- 
state Commerce behalf the Federal Communications Bar Associa- 
tion. Judge Roberson appeared support Res. 256, resolution 
reject the President’s Reorganization Plan No. (see page 45, infra). 


Plan No. the President completely transfers the Federai 
Communications Commission, one the independent 
the executive branch the Government. The first sentence the 
President’s message Congress, March 13, Document No. 
503, Congress, Session—reads: 


today transmitting the Congress plans for 
reorganization agencies the executive branch.” 


Upon detailed examination the message and each plan obvious 
that they contemplate far-reaching changes the administrative aftairs 
our Government. 


Congress, creating administrative agencies, such the Federal 
Communications has consistently steered away from one- 
man agency, and usually provided for independent agencies five 
seven members equal standing, responsibility, and salary. Evidently 
the Congress believed then that plural membership agency was neces- 
sary order provide bipartisan representation. Opportunity was 
also afforded for appointments made from different parts the 
country, and for wider spread interests, viewpoints, experience, 
and background the appointees. The basic legislative concept 
enacting the Communications Act 1934 was create Communica- 
tions Commission composed seven members equal rank, whom 
not more than four could belong the same political party. 


The position the Federal Communications Bar Association 
Reorganization Plan No. may summarized follows: 


breaks equality duties and responsibilities the Com- 
missioners and therefor Chairman, who has all the 


duties and responsibilities the other six members plus enormous 


1950, Congressional Directory, 8lst Congress, Session, pages 
419-459, lists independent offices, agencies, and establishments the Federal 
Government. 

Act June 19, 1934, Stat. 1064; U.S.C. §151-609. 
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executive and administrative functions, and leaves the other six Com- 
missioners with reduced, restricted, and limited amount duties 
and responsibilities. all frankness and candor would seem that 
Plan No. makes sham non-partisan agency. There would 
seem little, any, reason for the other six Commissioners Plan 
No. otherwise sound. 


The basic fallacy concentrating too much power one Com- 
missioner—the Chairman—cannot better said than was done 
statement the present Chairman the Federal Communications 
Commission, Wayne Coy, submitted through Commissioner Rosel 
Hyde hearings before subcommittee the Committee Inter- 
state and Foreign Commerce, United States Senate, Congress, Ist 
Session, 1973 (McFarland Bill), bill amend the Communica- 
tions Act 1934, amended, June 16, 1949. The statement 
Chairman Coy appears page the hearings, and reads part: 


“The whole theory regulation the communications field and other fields 
that power regulate cannot entrusted single person because 
these great public interest concerns. Admittedly single administrator might 
the job more efficiently but Congress has always been unwilling that such 
decisions are confronted administering the Communications Act should 
entrusted single person. Apparently Congress has always felt that 
multiplicity judgments the field desirable. cannot subscribe 
the multiplicity judgments the communications field being reduced 
three perhaps even two the panel system.” (Emphasis supplied) 


The Federal Communications Bar Association believes that 
would impossible for the Chairman discharge properly the execu- 
tive, administrative, legislative, and quasi-judicial functions that would 
imposed upon him Plan No. without total reliance upon the 
staff the Commission. 


The Plan authorizes the Chairman appoint and supervise 
Hearing Examiners. Apparently, his appointment Chief Hearing 
Examiner would subject the approval the full Commission. 
Section the Administrative Procedure provides that Hearin 
Examiners “shall appointed and for each agency” subject Civi 
Service Laws. Section 5(c) the Administrative Procedure Act spe- 
cifically provides that Examiner shall not “responsible 
subject the supervision direction any 


The message the President transmitting the Plans specifically 
states that the status appointment Hearing Examiners under Plans 
Nos. are not changed. These Plans, covering the Executive De- 


*60 Stat. 237; §1001-1011. 
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partments, specifically provide that the functions vested the Admin- 
istrative Procedure Act Hearing Examiners shall not changed. 
Plans Nos. contain such exception. perfectly clear that 
Plan No. changes the method appointment Hearing Examiners 
required Section the Administrative Procedure Act. The maxim 
“expressio unius est exclusio alterius” applicable and convincing. 


Plan No. gives the Chairman authority authorize any 
officer, employee, unit the Commission perform any the 
executive and administrative functions transferred the Chairman 
the Plan. far the public concerned this would discharge 
functions anonymous persons. 


The power the Chairman appoint and promote the per- 
sonnel, except the personal staff the other Commissioners, would 
naturally and inevitably make super official the Chairman, and im- 
pair the morale the Commission. 


The only limitation the interpretation his powers and the 
exercise authority the Chairman would his own conscience. 


The Federal Communications Bar Association the opinion 
that Plan No. will not promote efficiency; but assuming that said 
Plan would the price paid terms con- 
centration power too high pay. 


Discussion Foregoing Points 


Reorganization Plan No. 11, providing for reorganizations the 
Federal Communications Commission, purportedly based upon the 
Reorganization Act 1949,4 which turn stems from the report the 
Commission Organization the Executive Branch the Govern- 
ment, headed Honorable Herbert Hoover and generally referred 
The Hoover Commission. 


The President’s authority this instance stems from Section 
the Reorganization Act, providing, among other things, that changes 
organization government agencies may take place order 
“to reduce expenditures and promote economy the fullest extent 
consistent with the efficient operation the Government,” and 
“to increase the efficiency the operations Government the fullest 
extent practicable.” Apparently reliance for the need Plan No. 
placed upon sub-section (a)(3) rather than (a)(2) since the Presi- 
dent’s message stated that “The taking effect the reorganizations in- 
cluded this plan may not itself result substantial immediate 
savings.” 

The Hoover Commission’s Report recommends that all administra- 
tive responsibility vested the chairman the regulatory agency, 


*63 Stat. 203; U.S.C. §133Z-15 
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and the President’s message indicates that Plan No. intended 
conform such recommendation. 
real question therefore what constitutes “administrative respon- 

sibility.” 

Plan No. attempts enumerate the specific administrative func- 
tions transferred the chairman under Section 1(a). 

Section 1(b) appears slightly restrict the powers conferred 
Section 

The President’s message itself distinguishes between two types 
functions—substantive and the following language 
(page House Document No. 503): 


“In the regulatory agencies, the plans distinguish between two 
groups functions necessary the conduct these agencies. One group 
includes the substantive aspects regulation—that is, the determination 
policies, the formulation and issuance rules, and the adjudication cases. 
All these functions are left the board commission whole. The 
other group functions comprises the day-to-day direction and internal 
administration the complex staff organizations which the commissions 
require. These responsibilities are transferred the chairman the 
agencies, discharged accordance with policies which the commissions 
establish. The chairman designated each agency the 
President from among the commission members.” 


the latter group functions which are intended trans- 
ferred the Chairman, but apparent that the actual delegation 
authority, conferred Plan No. far exceeds the description 
“day-to-day direction and internal administration.” 

The power appointment and supervision over all Commission 
personnel, even though heads certain major administrative units are 
subject Commission approval, makes the Chairman not only admin- 
istrative director the agency but practical effect more influential 
member all matters coming before the agency for consideration and 
action. The power and influence the Chairman derived from his 
exclusive responsibility making and recommending appointments will 
obviously carried over into regulatory and adjudicatory proceedings. 

The authority make all staff appointments, even though the 
major appointments are subject agency approval, gives added 
weight the Chairman’s desires all matters coming before the agency 
initiated the agency. Since the Chairman has responsibility for 
staff appointments, and since all agency action brings forth, and 
largely dependent upon, staff recommendations, would plausible 
assume that the staff will, and fact must, follow suggestions 
directions from the Chairman preparation reports recommenda- 
tions. The other agency members would merely have the right some 
instances exercise veto after they were presented with what the 
Chairman wanted. large measure the expertness the agency resides 
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mainly the staff rather than the Commissioners, and the sub- 
servience the staff the Chairman, rather than the agency, de- 
prives the agency staff loyalty essential retention its inde- 
pendence. 


important attribute agency action that requires concur- 
rence majority members equal standing after full discussion 
and deliberation. Each decision, especially those evolving from 
adjudicatory regulatory proceedings, should reflect the combined 
judgment the group after critical analysis the relevant facts and 
divergent views. The advantage this process destroyed giving 
the Chairman agency greater authority than other members. 
Reorganization Plan No. becomes law, the Chairman would not 
have extend himself order convince majority the other 
members that his point view should prevail. 


The result not that contemplated the Reorganization Act 
1949, nor the Report Congress the Hoover Commission dealing 
with regulatory agencies. tact, the Report specifically stated that 
the recommendation “that all administrative responsibility vested 
the Chairman the Commission” was not intended “derogate from 
the statutory responsibilities placed upon other members the Com- 
mission”; that they were remain “exactly they are and because 
the better functioning the organization the Commission members 
will enabled discharge these responsibilities much more eftec- 
referring what was meant “administrative responsi- 
bility” the Report states: “It would his (the Chairman’s) responsi- 
bility deploy the work force most effectively order carry out 
the program developed the Commission whole. would 
similarly his responsibility see that business dispatched 
orderly mention was made having the Chairman re- 
sponsible for appointments personnel for the use and expenditure 
enumerated Plan No. 11, and this respect believed 
that Plan No. goes far beyond the Hoover Commission’s recommen- 
dation and what was intended the Reorganization Act. 


assumed that the Chairman given control “the use 
and expenditure funds,” even with the reservation restriction 
the latter subsection (b)(4), there doubt that the stature the 
Chairman increased the expense the agency. Control the 
agency purse-strings after budget revision and subsequent appropria- 
tion affords potent tie-in with the power appointment, leading 
further subordination the agency one-man rule. 


Apparently, much confusion has its source the various concepts 
agency. Each branch government—the executive, 
legislative, and judicial—has claim supervision control the 
administrative agency; but the very term administrative agency 
usually intended connote that the agency not part either 
the three established branches government, although embraces the 
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characteristic functions each them—with the result that 
administrative agency, such the Federal Communications Com- 
mission, embodying quasi-judicial, quasi-legislative, and executive 
functions. 


The heading the Reorganization Act 1949 states that 
“An Act provide for the reorganization Government agencies, and 
for other purposes.” Then Section that Act, gives 


“When used this Act, the term ‘agency’ means any executive department, 
commission, council, independent establishment, 
board, bureau, division, service, office, officer, authority, administration, 
other establishment the executive branch the Government, and means 
also and all parts the municipal government the District Co- 
lumbia except the courts thereof. Such term does not include the Comptroller 
General the United States the General Accounting Office, which are 
part the legislative branch the Government.” 


The foregoing was apparently intended all inclusive for 
descriptive purposes all agencies government and should not 
construed make the independent regulatory agency arm the 
executive branch lose its other legitimate characteristics. 


The message the President transmitting the twenty-one plans 
Reorganization refers them “Plans for reorganization agencies 
the executive branch” which leaves the implication that they are 
executive agencies and subject control and supervision the 
executive branch. consider them, destroys large extent the 
basis for calling them independent agencies. The control the 
Executive over independent administrative agencies through the 
power appointment, reappointment, and possibly removal; the con- 
trol the legislative branch exercised through confirmation, appropri- 
ations, and new legislation; while the control the judiciary exercised 
through its power review over decisions the agency. believed 
that Plan No. simply carries further the idea that the Federal Com- 
munications Commission agency the Executive and therefore 
should carry out his policies, whereas existing legislation 
independent agency the sense having functions all three 
branches Government and being subservient none. 


conclusion, quote with approval from address Senator 
Johnson Colorado the Annual Meeting the Federal Communica- 
tions Bar Association, January 12, 1950: 


“We Congress regard the Commission extension ourselves; 
regard the arm Congress created administer the details and weigh 
the arguments which Congress has neither the time nor the facilities do. 
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“It must obvious that there great possibility mischief the arms 
Congress finally become wedded the executive become insep- 
arable from it. 


“Not only such system intrinsically dangerous subversion the 
original idea the founding fathers, but bound lead the creation 
powerful and all-controlling centralized government.” 


clear authority for these statements Senator Johnson could have 
cited: 


Humphrey U.S., 295 U.S. 601, page 625: 


“Thus, the language the act, the legislative reports, and the general pur- 
poses the legislation reflected the debates, all combine demon- 
strate the Congressional intent create body experts who shall gain 
experience length service—a body which shall independent 
executive authority, except its selection, and free exercise its judgment 
without the leave hindrance any other official any department the 
government.” 


page 628: 


“The Federal Trade Commission administrative body created Con- 
gress carry into effect legislative policies embodied the statute, 
accordance with the legislative standard therein prescribed, and perform 
other specified duties legiskative judicial act. Such body 
cannot any proper sense characterized arm eye the 
executive. Its duties are performed without executive leave and, the 
contemplation the statute, must free from executive control.” 


Am. Jur., page 307: 


“An administrative body created Congress carry into effect legislative 
policies embodied the statute, accordance with the legislative standards 
therein prescribed, and perform other specified duties legislative 
judicial aid, cannot any proper sense characterized arm 
eye the executive.” 


The same reasoning would apply the Federal Communications 
Commission was used the Supreme Court for the Federal Trade 
Commission the Humphrey case, supra. 


The discussion Plan would appear equally applicable 
Plan No. Plan No. (Federal Trade), Plan No. 
eral Power), and Plan No. (Securities and Exchange). 


. . . . . . 
. . . . . . 
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Association Opposes Proposed Rule 
Forfeiture Construction Permits 


The following brief was filed the Federal Communications Bar 
Association Docket No. 9553, the Matter Amendments the 
Rules and Regulations relating forfeiture construc- 
tion permits: 


January 12, 1950, the Commission announced rule making pro- 
ceedings proposing the automatic forfeiture construction permits for 
AM, FM, stations certain instances where option con- 
tract entered into the permittee assign transfer control the 
permit before the station commences operation under program test 
authority. The Federal Communications Bar Association through its 
representative committees has carefully considered the Commission’s 
proposal and offers the following statement opposition the adop- 
tion the procedure set forth proposed new sections the Rules, 
namely, Sections 3.215(d), and 3.615(d). 

The Communications Act 1934 sets forth the test applied 
the Commission considering applications for radio facilities and 
for assignments the rights granted licensees and permittees. The 
criterion whether the public interest, convenience, necessity will 
served granting application. Section 309(a) provides that 
the Commission shall grant any applicant therefor station license 
the public convenience, interest, necessity will served thereby. 
Section 310(b) the Act provides that cases assignments 
licenses transfers control the Commission shall determine whether 
the public interest will served the proposed assignment trans- 
fer control. Section 319(a) the Act provides that license shall 
issued unless construction permit shall first have been obtained 
and. “the Commission may grant such permit public convenience, in- 
terest, necessity will served the construction the station.” 
Section 319 provides for the automatic forfeiture construction permits 
the station not ready for operation within the time specified 
within such further time allowed the Commission, unless causes 
beyond the control the grantee intervene. further provides that 
the rights under such permits shall not assigned transferred with- 
out approval the Commission and that the Commission shall issue 
license the lawful holder the permit when construction has been 
completed unless facts come the Commission’s knowledge since the 
granting the permit which would make the operation the station 
against the public interest. 

Congress has thus made quite clear that the test applied 
the Commission considering applications for licenses, modifications 
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licenses, renewals licenses, construction permits, assignments 
licenses, transfers control licensees, assignments permits and 
transfers control permittees whether the statutory standard re- 
ferred above has been met. 

The Commission’s power and jurisdiction adopt rules governed 
not only the Administrative Procedure Act but provisions the 
Communications Act itself. its Notice Proposed Rule Making, the 
Commission states that its authority for the proposed rules contained 
Sections 4(i), and (r), 310(b), and the Com- 
munications Act. 

Section 4(i) gives the Commission authority make rules and reg- 
ulations not inconsistent with the Act. Section 303(1) authorizes the 
Commission prescribe the qualifications station operators and 
issue permits qualified persons. Section 303(r) gives the Commis- 
sion authority make rules, not inconsistent with law, may neces- 
sary carry out the provisions the Act. Section 310(b) the Act 
specifically requires the Commission determine whether the public 
trol licensee. Section 319(b) requires the Commission’s approval 
before rights construction permit are assigned. The Commission’s 
approval can only mean determination the Commission whether 
not the public interest will served assignment transfer 
control. 

The Act does not authorize the Commission adopt rule provid- 
ing for the automatic forfeiture construction permits where the per- 
mittee enters into contract dispose his interest the permit 
before the station program tests. The Act requires the Commission 
determine such instances whether the public interest would 
served the assignment transfer the permit. The Bar Associa- 
tion submits that inconsistent with the Communications Act and 
therefore unlawful for the Commission adopt procedure which 
would require abandon its obligation determine each applica- 
tion upon the individual merits thereof, whether the public interest 
will served. promulgate iron-clad rule calling for the for- 
feiture construction permits set forth the proposed rules 
abandonment the Commission’s statutory duty decide upon the 
basis public interest. 

shown above, Congress has provided specific criterion for the 
automatic forfeiture construction permits. The Commission has 
power right adopt different standard set standards. The 
Commission’s proposal effect would depart from the statutory cri- 
terion for the automatic forfeiture permits, and therefore unlawful. 

addition stating its objections the adoption the proposed 
new rules toto, the Bar Association desires point out few ex- 
amples the hardships resulting from the application the rules 
which show that the adoption the rules would not the public 
interest: 
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(1) applies for construction permit for broadcast station. 
His application set for hearing because the possibility inter- 
ference with co-channel station. After hearing, the application 
granted and commences construction. has spent considerable 
amount time and money prosecuting his application and building 
his station. Before the station completed dies. His executor 
administrator finds necessary liquidate assets the estate 
satisfy creditors. Although the proposed rules permit the assignment 
the construction permit the executor administrator, such 
executor administrator enters into contract assign the permit, 
under the proposed rules the permit automatically forfeited. Such 
result surely not the interest the proposed assignee 
qualified become licensee. 

(2) spends $250,000 constructing television station. After 
completion construction, operates the station for substantial 
period under special temporary authority, but does not secure program 
test authorization because the proof performance required the 
license application has not been made. then finds that the opera- 
tion the station costing him too much money for his means. Al- 
has pioneered television, has built and operated his station, 
and has provided satisfactory service the public, cannot sell 
his station because not program tests. This result too would 
certainly not the public interest. 

(3) Owners the majority stock interest permittee corpora- 
tion determine that desirable form voting trust (with change 
ownership beneficial interests) and transfer their stock one 
them voting trustee. Although the Commission’s rules specify 
that application for transfer control must filed, this type 
transfer not pro forma one within the meaning Section 1.321(b). 
The proposed rules would require this instance the automatic for- 
feiture the permit, result obviously not the public interest. 

(4) Many other instances might furnished where obviously 
would unjust, inequitable, arbitrary, and unlawful for the Com- 
mission automatically forfeit outstanding construction permit 
merely because the permittee finds necessary desirable enter into 
option contract for the assignment the permit. Examples are 
changes the financial status permittee (not sufficient dis- 
qualify him permittee but sufficiently important warrant 
assignment the permit), illness permittee, changes family 
business relationships requiring the permittee move distant 
locality. 

Conclusion 


The Bar Association opposes the adoption the rules proposed 
Docket No. 9553 for the reasons set forth above. requests the op- 
portunity participating oral argument that the Commission may 
have further opportunity obtain the views the Association the 
proposed rules. 
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Recent Court and Agency Decisions 


Administrative Procedure—Appealable Order (Edwin Pauley, 
al., d/b Television California F.C.C., U.S. Court Appeals, 
District Columbia Circuit, March 27, 1950, R.R. 2017). 


The rather complicated facts this case are set out the note 
F.C.Bar While the court had denied motion dismiss 
the appeal, after argument did dismiss per curiam memo- 
randum, holding that order application from consoli- 
dated proceeding for television construction permits and 
withdrawing one the involved pending determination 
the applicant’s eligibility for was not grant denial any appli- 
cation and hence not appealable the instance another applicant. 
The application had not been granted, and for all the court could tell 
the appellant might ultimately itself receive grant. “Viewing the 
injury petitioner its worst, have more than lessened 
statistical probability that will ultimately succeed getting 
station. This hardly the sort denial contemplated Ashbacker 


Radio Co. Federal Communications Commission, 326 U.S. 327 (1945), 
where there was unmistakable grant one two applicants for 
single frequency.” 


H 
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Applications—Decisions—Competitive Practices Newspaper Ap- 
plicant (Mansfield Journal Co. Federal Communications Com- 
mission, U.S. Court Appeals, District Columbia Circuit, January 
23, 1950, 180F.(2d) 28, R.R. 2074). 


The Commission this case had denied the applications two 
affiliated newspaper companies the basis findings that one the 
companies had engaged business practices which were monopolistic 
character, that had coerced advertisers enter into exclusive 
advertising contracts and had done other acts the detriment the 
local radio station. The court upheld this, saying that “This would not 
appear consideration conceived whimsy but rather sound 
application what has long been the general policy the United 
States. Congress intended that there competition the radio broad- 
casting industry. certainly not the public interest that radio 
station used achieve monopoly.” The question was not whether 
the applicant had been guilty violating the anti-trust laws; “Monopoly 
the mass communication news and advertising contrary the 
public interest, even not terms proscribed the anti-trust laws.” 
The Commission was not without jurisdiction consider the question 
monopolistic activities. Appellant had not been convicted crime 
had any penalty imposed upon it. Freedom the press was not 
infringed; the First Amendment does not preclude the Commission 
from considering the competitive practices appellant. 


Broadcasts—Right Broadcast School Athletic Events (State Ohio 
rel. Richland Inc., al. Board Education the Mansfield 
City School District, Ohio Ct. Comm. No. 31771, February 17, 
1950). 


Plaintiff this action sought writ mandamus and injunction 
compel defendants permit make “live” broadcasts high- 
school basketball games. The complaint alleged that permission had 
been given radio stations located Fostoria and Ashland, Ohio, 
but that had been allowed only make wire recordings. The com- 
plaint was supported extensive briefs, but the court held that under 
Ohio law the defendant Board Education did not have authority 
promote, finance, conduct, control supervise athletic events, relying 
Opinion No. 635 the Attorney General Ohio (1933). The 
court also held that Section 4839-2 the Ohio General Statutes, pro- 
viding that “meetings and entertainments” held school property 
“shall non-exclusive and open the general public” did not apply 
the Board Education but only persons organizations granted 
permission use school property. 


| 


Telephone Messages—Evidence 
(United States Lewis, F.Supp. 970 (D.C. 1950)). 


The question this case was the interpretation that pro- 
vision Section 605 the Communications Act that “No person not 
being authorized the sender shall intercept any communication and 
divulge publish the existence, contents, substance, purport, effect, 
meaning such intercepted communication any person.” Conceding 
that evidence obtained surreptitious tapping wire without the 
knowledge either party not admissible federal court, “whether 
the listening mechanism physically attached the wire placed 
close proximity and operates induction coils,” the court held 
that the mere recording telephone conversation with the consent 
stenographer listening extension telephone, not violation 
the Act. The court relied upon the decision United States Yee Ping 
Jong, F.Supp. 69, and upon Judge Charles Clark’s dissent 
United States Polakoff, 112 888. The court also held that 
picking telephone during raid gambling establishment and 
answering incoming calls was not interception within the meaning 
the Act, nor did constitute receiving the communication for the 
deputy marshal’s own benefit “for the benefit another not entitled 
thereto,” within Section 605. 

newspaper comment the case was contended that violation 
the F.C.C.’s order Docket No. 6787 (11 F.C.C. 1033), relating 
use recording devices, was involved. However, that order applies 
only telephone companies and any event violation the order 
would not seem bear the admissibility evidence procured 
thereby. 


Contracts—Employment Contracts—Restrictive Covenants (Summit 
Radio Corp. Freed, Ohio Ct. Comm. Summit County, No. 
174,988, February 25, 1950). 


Defendant this case had been employed plaintiff disc 
jockey under two-year contract which the defendant agreed not 
accept employment from broadcast over any other radio station 
Akron within radius miles from Akron for period one year 
from the date termination the contract. The contract provided 
that: “It the intention the parties hereto that since the employer 
has expended large sums money training, directing, and publi- 
cizing employee order increase his popularity among the listening 
audience, that the parties hereto agree that the employer entitled 
protection following and subsequent the period employment 
the employee this employer, and that end the employee agrees 
the restrictions provided for this paragraph. The protection referred 
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herein the end that other radio stations Akron within 
radius miles Akron shall not have the right nor entitled 
capitalize upon any popularity following acquired the employee 
while the employment the employer.” 


Immediately after expiration the contract defendant began broad- 
casting over another Akron station, and plaintiff brought suit. The 
court held for the plaintiff and enjoined defendant from violating the 
restrictive covenant. The court found that the covenant was reasonable 
insofar the area covered was concerned. The 75-mile radius from 
Akron represented approximately the primary service area 
station and the number stations the area was less than per cent 
the total number stations the United States. The one-year 
period was also reasonable. The restraint which the covenant im- 
posed did not beyond that reasonably necessary for the protection 
the employer’s business, the highly competitive business radio 
broadcasting. The plaintiff was entitled some protection and the 
injunction would not restrict the activities the defendant except 
connection with broadcasting within the area. 


Contracts—Time-Reservation Contracts—Validity Commission 
Rules (Felman United States, U.S.Dist.Ct., Civil Action No. 
March 13, 1950). 


The facts and contentions this case were set out 
The action was one enjoin enforcement the 
rules time-reservation contracts insofar they apply the contract 
between plaintiff, former owner Station WJOL, and the present 
licensee the station. The three-judge court granted summary judg- 
ment favor the Commission. opinion was written, the court 
finding merely that the Commission had authority adopt the rules 
under various sections the Act, that the rules were reasonable 
exercise the authority granted the Commission the Act, and that 
they not deprive plaintiff his property without due process 


The Commission its latest ruling the matter the Albu- 
querque Broadcasting Company and the New Mexico College Agri- 
culture and Mechanic took the opportunity point out that the 


appeal Felman from the Commission’s “Revised Proposed Decision” 
the station’s for renewal license, requiring modification the 
contract comply with the rules, was dismissed the Court Appeals without 
opinion June 1949. The Commission had moved for dismissal the ground 
that the court was without jurisdiction because there was final agency action 
and the appellant had not exhausted his administrative remedies. 

infra. 
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Supreme Court decision the Georgia case had not impaired 
questioned its authority deny application because the licensee 
subject contract which contains features variance with the 
Act otherwise inconsistent with the licensee’s duty operate the 
public interest, promulgate rules crystallizing its licensing policies 
such the Chain Broadcasting Regulations the rules here involved. 
The Commission relied the decision the Felman case. 


Defamation—Political Broadcasts—Liability Radio Station (Felix 
Westinghouse Radio Stations, Inc., R.R. 2014, E.D. Pa., March 
15, 1950). 


Plaintiff this case brought suit for libel against several Phila- 
delphia radio stations because references him radio speeches 
the chairman the Republican Central Campaign Committee dur- 
ing the 1949 political campaign Philadelphia. was stipulated that 
the Republican candidates had authorized the committee and the chair- 
man campaign for their election and purchase radio time. The 
court granted summary judgment for the defendant. Under the rule 
the Summit Hotel radio station not absolutely liable for trans- 
mitting defamatory matter, but liable only there fault some 
kind upon its part permitting defamatory remarks broadcast 
someone other than its own agents employees. Under Section 315 
the Communications Act the defendant could not have censored the 
speech any way without violating the law and risking loss its 
license, and therefore could not have been fault permitting the 
broadcast made. Section 315 not limited its application 
speeches made candidates for office. The section refers permitting 
candidate “use” the broadcasting station, rather than “speak over” 
the station, and candidate who authorizes another make address 
the furtherance his campaign “uses” the station within the mean- 
ing the law. The section was intended guarantee the electorate 
opportunity hear full and free discussion both sides the 
issues which affect their choice. “Congress was determined that radio 
broadcasting stations should not become instrumentalities controlled 
one group party which its own political philosophy and that 
its candidates carried the people and all opposing views 
suppressed.” “use” were given narrow interpretation station 
could refuse its facilities all the candidates their own persons and 
then allow spokesmen for one side unlimited time, the total exclusion 
all speakers the other side. 

The decision is, course, direct authority only where under state 
law liability the radio station not absolute, but depends upon 
showing fault. 


30, infra. 
*Summit Hotel Co. N.B.C., 336 Pa. 182, A.(2d) (1939). 
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Federal Communications Commission—Authority—Abrogation 
Contract Between Licensee and Third Party (Regents the Uni- 
versity System Georgia Carroll, U.S.Supreme Court, February 
1950, 338 U.S. 586, R.R. 2083). 


will that this case the Commission conditioned 
renewal the license WGST upon repudiation the licensee 
contract with third persons, the ground that unless the contract were 
given further renewal would not the public interest, 
inasmuch the contract seriously jeopardized the applicant’s financial 

osition and allowed the third persons profit from situation created 
contract with the licensee which the Commission had held 
illegal. suit the contract, the state court nevertheless awarded 
damages even though this had “the practical effect nullifying the 
repudiation required the Commission.” The Supreme Court 
unanimous decision affirmed the action the state court. The Court 
limited its consideration the question “whether the light the 
Supremacy Clause the Constitution state may enter judgment that 
grants respondents recovery the very stock purchase contract that 
justified the Commission’s refusal 


The Commission, the Court said, “must find its powers within the 
compass the authority given The Commission’s 
regulatory powers center around the grant licenses. The Commission 
has access sanctions enforce its decisions other than refusal 
revocation license. Section 303(r) the Communications Act, 
empowering the Commission prescribe such “conditions” are 
“necessary carry out the provisions” the Act means only that the 
Commission may impose applicant conditions which must meet 
before will granted license; the imposition the conditions 
cannot directly affect the applicant’s responsibilities third party 
dealing with it. The contention that state court judgment should 
not allowed thwart the Commission’s efforts enforce the require- 
ments the Act not persuasive. The Commission may indeed have 
been dilemma, faced with the alternatives condoning violation 
its rules depriving the public the services valuable sta- 
tion, but the dilemma was “the inevitable result the statutory scheme 
The Commission might insist that the applicant change 
its situation, before would grant license, “but could 


Court charitably construed the decision the Georgia Court 
Appeals not claiming power review the conclusion the Commission that 
issuance the license with the contract effect would adversely affect the public 
interest decide the contract’s effect upon the anplicant’s ability meet the 
requirements necessary remain licensee. Ct. F.C.Bar 141. 

*The Court was unable understand why the Commission the instant 
case was satisfied that the contract was “no effect” when the licensee made 
unilateral disaffirmance, and did not think necessary require that the other 


: | 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


not act bankruptcy court change that situation for the applicant.” 
The Act does not give authority the Commission determine the 
validity contracts between licensees and others. The fact that the 
third persons had knowledge the Commission proceeding was ir- 
relevant. Even they had the right intervene and appeal, their 
failure could not destroy their rights under the contract. “It 
most extraordinary rule that would require respondents intervene 
upon pain suffering binding judgment which the Commission could 
not have lawfully imposed upon them had they been actual parties.” 


Freedom Speech—Motion Picture Censorship (RD-DR Corp. 
U.S.Dist.Ct., N.D.Ga., Civil Action No. 3738, March 
50). 


Plaintiffs this case, licensors the motion picture, “Lost Bound- 
aries,” which was barred from being shown Atlanta because its ex- 
hibition would “adversely affect the peace, morals, and good order 
the city,” sought injunction against enforcement the city ordinance 
and judgment declaring unconstitutional. The court dismissed the 
action. The Supreme Court the Mutual Film had held that 
motion pictures were not entitled the protection afforded the press, 
and while the dictum the Paramount case® that “we have doubt 
that motion pictures, like newspapers and radio, are included the 
press, whose freedom guaranteed the First Amendment,” might 
invitation present the question again, the court could not 
anticipate that the Supreme Court would overrule the Mutual Film case. 
The court, however, felt that the question needed re-examination the 
light the and other cases. “Fur- 
thermore years progress and development have resulted the 
re-admeasurement against constitutional guarantees many regulatory 
statutes, particularly those which impose any sort ‘gag rule, and 
their consequent interment the attic which contains the ghosts 
those who, arrayed the robe Bigotry, armed with the spear 
Intolerance, and mounted the steed Hatred, have through all the 
ages sought patrol the highways the mind.” “In essence that part 
the ordinance presently under scrutiny empowers the Censor de- 


parties the contract agree the cancellation, Westinghouse Electric Mtg. 
Co., F.C.C. 195 and Cornell University, Docket No. 5820 (October 15, 1940), 
refuse issue the license until the licensee had demonstrated that had been 
freed the state courts from the contract, City Camden, R.R. 344. 
Mutual Film Corp. Industrial Commission Ohio, 236 U.S. 230 (1916). 

United States Paramount Pictures, Inc., U.S. (1948). 

Gitlow New York, 268 U.S. 652 (1925), guarantees the First Amend- 
ment included the due process clause the Fourteenth Amendment. 

Winters New York, 333 U.S. 507 (1948). 

Terminiello Chicago, U.S. (1949). 


| 
‘ 
ig 
} 
| 
a 
| 
| ae 
| 
2, 
| 
: 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


termine what good and what bad for the community, and that 
without any standard other than the Censor’s personal opinion. 
here applied attempts degree thought 


Labor Relations—Bargaining Unit the Matter the Fort Industry 
Co., N.L.R.B. No. 110, 1950). 


The chief issue this case was whether separate bargaining unit 
for the technical employees the television station was 
appropriate, whether the technical personnel the respondent’s AM, 
FM, and television stations Detroit should included single 
unit. The Board (Members Houston, Reynolds, and Murdock) adopted 
the latter alternative. The Board found that television had not been 
developed separate and distinct commercial enterprise, but has 
been considered expansion the radio broadcasting industry. Broad- 
casters have generally attempted consolidate and integrate their 
television operations much possible with existing AM-FM opera- 
tions. There not much difference between radio engineer and 
television engineer. While respondent had had hire new television 
engineering personnel for its Detroit station, contrary the practice 
had adopted for its Atlanta and Toledo stations, this was because 
the smallness its operation Detroit; intended inter- 
change and television engineers when the occasion arose, and all 
its engineering and technical employees were integrated one depart- 
ment under the chief engineer. Single multi-station units were used 
bargaining respondent’s other television stations, well the 
two other television stations Detroit, and national scale all 
contracts are single-unit basis, are all but one two 
IBEW’s. 


IATSE, intervening the case, sought have projectionists ex- 
cluded from the unit. IBEW and NABET stipulated exclude projec- 
tionists from the unit, but the employer contended that they should 
included, and the Board ordered. This was the general practice 
the television industry and had been done the employer’s other 
television stations, though not the two other Detroit stations. Pro- 
jectionists exercise relatively the same skills the other technical em- 
ployees the unit, were under the same supervision, and had essentially 
the same working conditions; other television engineers could the 
work performed the projectionists, and the employer had rotated 
jobs prior the hiring two IATSE projectionists. The projectionist 
television not like the motion picture theater projectionist, but 
“one group technically trained employees working cohesive 
team toward common goal.” Member Houston dissented some 
length this point. felt that the craft status projectionists 
the motion picture field had long been recognized, although the ma- 
jority denied this. contended also that the work projectionists 
was different field from that engineers and technicians and in- 


a 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 


volved entirely different skills. The alleged integration projectionists 
found unpersuasive, because announcers also co-ordinate their ac- 
tivities with those the technical personnel, but they are not included 
the same unit with them; and the alleged pattern bargaining 
thought slight significance because the newness the tele- 
vision industry and the fact that the pattern was not uniform. 


Right Privacy (Cohen Marx, A.C.A. 749 (Cal. App. 1949)). 


Plaintiff had been professional boxer, under the name “Canvas- 
back Cohen” from 1933 1939. 1949 defendant Groucho Marx 
network program said that once managed prizefighter, Canvasback 
Cohen. brought him out here, got knocked out, and made him 
walk back Cleveland.” Plaintiff sued for invasion his right 
privacy. The court held that plaintiff, entering the prize ring, seek- 
ing publicity, and becoming widely known prize fighter under 
the name “Canvasback Cohen” waived his right privacy. person 
who his accomplishments, fame, mode life, adopting 
profession calling which gives the public legitimate interest his 
doings, affairs, character, said become public personage, and 
thereby relinquishes part his right privacy. When plaintiff 
sought publicity and the adulation the public, relinquished his 
right privacy matters pertaining his professional activity, and 
could not his will whim draw himself like snail into his 
shell and hold others liable for commenting upon the acts which had 
taken place when had voluntarily exposed himself the public eye.” 


Taxation—Imposition State Franchise Tax Business Broad- 
casting Station (Albuquerque Broadcasting Co. Bureau Revenue 
State New Mexico, N.M. Sup.Ct., 1950, R.R. 2011). 


its previous decision this case (51 N.M. 332, 184 P.(2d) 416 
the Supreme Court New Mexico held that revenue received 
Albuquerque station from the sale time for programs originat- 
ing outside the state and for “national spot advertising” transcriptions 
was not subject New Mexico privilege tax measured percentage 
gross receipts but that “local advertising broadcasts” were subject 
the tax even though they were heard outside the state. The court re- 
manded the case for determination the amount paid local broad- 
casting, but the district court reopened the case, received new evidence, 
and found that the local broadcasts were also interstate commerce, “at 
least considerable extent.” R.R. 2039, F.C.Bar 95. the 
second appeal the Supreme Court reversed, holding that the district 
court had directly violated the opinion and mandate the Supreme 
Court. All local broadcasting not necessarily interstate commerce 
merely because such broadcasts may heard beyond the borders 
state; the burden the broadcaster show that the local broad- 
casts were fact interstate commerce. 


A 
| 
at 
F 


JOURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


Taxation—Surtax Undistributed Earnings Broadcasting Com- 
pany (KOMA, Inc. Commissioner Internal Revenue; Tulsa 
Broadcasting Co. Commissioner Internal Revenue, U.S. Tax 
Court, December 14, 1949, R.R. 2001). 


The question these two cases was whether the two broadcasting 
companies concerned were subject the surtax imposed Section 102 
the Internal Revenue Code for the years 1943 and 1944. The com- 
panies were commonly owned, and the facts the two cases were 
similar. Section 102(a) imposes surtax corporations “formed 
availed for the purpose preventing the imposition the surtax 
upon its shareholders the shareholders any other corporation, 
through the medium permitting earnings profits accumulate 
instead being divided distributed and Section 102(c) puts 
the burden the corporation prove the clear preponderance 
the evidence that accumulation earnings “beyond the reasonable 
needs the business” did not show purpose avoid surtax upon 
shareholders. KOMA contended that had accumulated funds for the 
purpose improving its facilities. early 1940 had applied 
for kw. but because the war and for other reasons was not until 
1945 that this application was reinstated. The Tax Court held that the 
statute contemplates immediate need and that 1943 and 1944 there 
was nothing more than mere possibility that some indeterminate 
time the future steps might taken obtain increase power. 
also claimed that had made plans for and television 
early 1940 and 1941, but the Tax Court could find showing the 
record any definite plans prior 1945 for FM, and 1948 for television. 
Other facts the record indicated that the funds were not accumulated 
only for reasonable business needs. The situation with respect Tulsa 
was substantially the same, although its position with respect 
was weaker than KOMA’s. desire improve somehow its local 
position broadcasting cannot justify accumulation earnings 
await time the indeterminable future when unpredictable 
event might occur enable the corporation solve the problem.” 
There was proof that the board directors any time prior 
during the taxable years decided into television any 
time the future. 


FURTHER ACTION CASES PREVIOUSLY NOTED 


The case Remington Bentley, interim ruling which was 
noted F.C.Bar 234, has been settled and the action dismissed. 


The appeal the Supreme Court Colonial Airlines, Inc. Adams, 
F.C.Bar 237, was dismissed motion the appellant. 
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Recent Commission Decisions 


Common Carriers—Quotation Ticker Service (Board Trade the 
City Chicago, January 11, 1950). 


The Board Trade requested opinion from the Commission 
whether not the Commission would consider the Board 
“common carrier” within the meaning the Communications Act the 
Board itself were furnish “Quotation Ticker Service” now furnished 
Western Union. The Commission advised the Board that would 
not consider common carrier the basis the facts stated the 
letters, including its statement that the Board would not make 
profit the wire facilities involved furnishing the service and would 
not collect for such facilities any sum addition the charge made 
Board the common carriers from which would lease the 
acilities. 


Practice and and Rule-Making (Louisiana 
Broadcasting Co., R.R. 1335). 


The Commission this case had applied its presently effective 
Standards Good Engineering Practice determining whether objec- 
tionable interference would caused foreign stations (see F.C. 
Bar 110). petition for rehearing, Bayou Broadcasting Company 
contended that doing the Commission effect had promulgated 
new rule without giving petitioner opportunity comply with it, 
thereby depriving due process law. The Commission rejected 
this contention. Under the definitions the Administrative Procedure 
Act its action was not rule-making, but adjudication. had not cre- 
ated new means for determining when proposed station the 
United States would cause interference existing station 
Mexico, but had merely applied already existing treaties and rules 
the factual situation The fact that this was the first proceeding 
which the expiration NARBA and the Interim Agreement required 
the Commission determine what rules and treaties were applicable 
did not make the action rule-making. 


Practice and Procedure—Amendment Application after Proposed 
Decision (Sioux Falls Broadcast Association, Inc., R.R. 836). 


this case the application Class station for unlimited time 
operation with increased power was denied because interference 
Class station the same channel. Applicant had requested au- 
thority, after issuance the proposed decision and pending final 
decision, enter into negotiations with the Class station resolve 
the interference problems involved and propose antenna which 
would meet the approval the latter. The Commission refused this, 
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saying that any change applicant’s proposal along these lines would 
constitute new proposal violation the rule against amendment 
after issuance proposed decision. However, the application was 
denied without prejudice immediate filing new application. 
Commissioner Jones voted for further hearing. 


Practice and Procedure—Amendments—Payment Consideration 
(John Townsend, R.R. 1316). 


amendment shift another frequency and thus eliminate 
conflict with co-pending application will not denied merely be- 
cause the other applicant has agreed pay the expenses involved 
preparing the amendment. The dictum this effect the Four States 
case, R.R. 1545, overruled. petition for leave amend not 
compared with petition for dismissal without prejudice. the 
latter case the applicant longer desires construct station, and 
would contrary the public interest for the Commission give 
its approval the exaction price for the applicant’s withdrawal 
from the proceeding. Where the applicant merely seeks amend, and 
intends good faith continue prosecution his application, 
the public interest permit amicably arrange resolu- 
tion their competing claims for frequency. 


Radio Stations—Hours Operation (Radio Sanger Co., R.R. 130). 


Radio Sanger Co. requested waiver Section 3.71 the Rules 
permit sign off 6:00 p.m. daylight saving time during the sum- 
mer months, although its license authorized operation late 8:15 
the ground that operation after 6:00 p.m. was not feasible 
economic matter. The Commission denied the request, saying that 
the public interest requires that the fullest use made all available 
broadcast channels and frequencies and permit decreased hours 
operation and less efficient use broadcast channels and frequencies 
would not the public interest. The Commission cannot guarantee 
any licensee that operation the public interest will profitable. 

similar ruling was made KSEM, Inc., Moses Lake, Wash- 
ington, and request operate less than two-thirds the hours the 
station was authorized operate between p.m. and midnight, for 
period months, was denied because such waiver would abrogate 
rule upon which adequate radio service 


Radio Stations—Time-Reservation Contracts (New Mexico College 
Agriculture and Mechanic Arts and Albuquerque Broadcasting 
Co., R.R. 131). 


The Commission’s decision denying the request the College and 
the Broadcasting Company for waiver the provisions Section 3.109 


Broadcast Actions Report No. 1601 (January 1950). 
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the Rules, relating time-reservation contracts, was noted 
F.C.Bar 246. March 21, the Commission and elabor- 
ated its position memorandum opinion and order denying recon- 
sideration and request for oral argument. Commissioner Hennock dis- 
sented. The Commission distinguished between retention immediate 
supervision over day-to-day operation station and retention long- 
range control over program structures. Both types control are es- 
sential the necessary maintenance licensee responsibility, and the 
rules question require both. The fact that the court previous litiga- 
tion between the parties had held that the licensee retained day-to-day 
control was not reason for waiving the rule. The fact thac 
the Commission has given special consideration educational broad- 
casts similarly does not mean that contract reserving time perpe- 
tuity for broadcasts particular educational institution the 
public interest. “The choice one made the licensee, and 
not choice made irrevocably.” Nor there any illogic 
the provision the rule that existing time-reservation contracts may 
carried out for period not exceed fifteen years. The licensee 
must all times retain interim supervisory control over individual pro- 
grams and the fifteen-year grace period merely partial relaxation 
standards equity, the light the past position the parties 
and the Churchill case. The Churchill case applicable the instant 
situation. 


Television Broadcasts—Announcements (Charles Curran, R.R. 
122). 


Charles Curran petitioned the Commission amend Section 
3.688 the Rules require television stations “to announce, visually 
and aurally, before program transmitted, whether the method 
producing the program is: televising live actors, televising 
motion picture film which actors are photographed directly, 
televising kinescope recording where actors are photographed 
motion picture film from intermediate cathode ray tube.” con- 
tended that the quality each method program production varies 
considerably that viewers should know, before the program broad- 
cast, what expect picture quality. The Commission denied the 
petition. There need require announcements “live” program 
material, view the requirement that other than live material 
announced such; nor necessary that the particular method 
mechanical reproduction identified. The purpose the rule 

revent stations from creating the impression that programs being 
mechanical reproduction consist live talent. require 
announcement the particular type reproduction being used would 
not fact solve the problem picture quality, there problem. 
Nor appropriate require announcements made the 
beginning the program. 
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Cases Pending the Courts 


Administrative Procedure—Further Hearing after Remand Court 
(Johnston Broadcasting Co. Federal Communications Commission, 
United States Court Appeals, District Columbia Circuit, No. 
10532). 


The Court Appeals remanded three cases the Commission 
May 1949,1 and two them are now back the court interlocu- 
tory appeals. the present case the court indicated pretty clearly 
that would not have upset the Commission’s decision the merits, 
but remanded because defective verification the successful 
party’s application, which the court held rendered the application fatally 
defective and made impossible for the Commission grant unless 
was corrected some stage the case appropriate 
remand the Commission held that the defective verification—the ap- 
plication had been sworn before engineering report, which was 
part thereof, had been completed—could corrected amendment, 
and accepted nunc pro tunc amendment. factual issues were 
raised the amendment, and there was contention that the appli- 
cant had not acted good faith that the engineering report was 
false erroneous any way. The defect was not jurisdictional 
make impossible amend the application, nor did the Commis- 
sion’s freeze orders January, 1947, prevent allowance the amend- 
ment. Nevertheless, the Commission could not reaffirm its original 
the successful applicant, Beach, because after the original grant 

prior the court decision Beach had been permitted transfer 
his first partnership which held per cent interest 
and then from the partnership corporation which held per 
cent, another party per cent and Beach’s brother per cent. Under 
the Pottsville case, the Commission was “required” consider the facts 
the present time, and the corporation would therefore permitted 
file additional amendment show that was now the licensee 
the station, and the matter set down for further comparative hearing. 
Commissioner Walker concurred part and dissented part. 
thought that the Commission should forthwith reaffirm its grant 
Beach and that Johnston was not entitled further comparative hear- 
ing. Commissioner Jones dissented. did not feel that the amend- 
ment could allowed, since was not merely corrective but was sub- 


Radio Broadcasting Co. F.C.C., R.R. 2157; Johnston Broadcast- 
ing Co. F.C.C., R.R. Easton Publishing Co. F.C.C., R.R. 2147. 
See F.C.Bar 95-98. 

Beach was licensee existing station and the application involved was 
for modification license. 
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stantial. Further, the the amendment was bring new 
applicant, and this could not done such late stage the case. 

Johnson has appealed from the denial its petition for grant and 
from the other actions the Commission. 

The Commission has filed motion dismiss the appeal, contend- 
ing that appealable order involved, since the Commission did not 
finally grant deny either application, unless the court’s mandate must 
interpreted ordering the Commission dismiss the Beach applica- 
tion and grant Johnston’s application forthwith. The motion con- 
tends that the mandate cannot interpreted, and that under Sec- 
tion 402(e) the Act the court could not have directed the Commis- 
sion grant the application. The other actions the Commission 
which are questioned the appeal are plainly interlocutory and not 
subject review except connection with final order. 


Administrative Procedure—Further Hearing after Remand Court 
(Easton Publishing Co. Federal Communications Commission, 
U.S. Court Appeals, District Columbia Circuit, No. 9829). 


this case also, the Johnston case, supra, the Commission’s 
decision hold further hearings matter remanded the 
Court Appeals has resulted further resort the Court, this 
instance petition for writs prohibition and mandamus. The 
court had remanded the matter the Commission for further findings 
upon the comparative needs the two communities involved for new 
radio service and the relative ability the applicants serve the 
greater need; had been unable tell why the Commission had con- 
cluded that one community had greater need for new station than 
the other, why one applicant would supply that need greater 
extent than The three applicants thereafter filed Motion 
and Stipulation covering changes corporate structure, stockholders, 
officers, etc., two them. appeared that the former president 
Easton Publishing Company, who was director and owner 46.65 
per cent the stock, had died, and that two individuals held his stock 
trustees under his will. Various changes stock ownership Allen- 
town Broadcasting Corporation, affecting more than per cent its 
stock, had also taken place. Although the parties were willing have 
the case decided the basis the record and the stipulation, 
the Commission refused accept the stipulation. The Commission 
thought that there was such variance between the record and the 
applications, proposed amended, that the Commission could 
not make determination without further proceedings. The Commis- 
sion did not have information upon which could conclude that either 
Easton Allentown was legally qualified, view the changes 


*Easton Publishing Co. Federal Communications Commission, 175 F.(2d) 
344, R.R. 2147 (App.D.C. 1949). 
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ownership, nor did have any assurance that the policies proposed 
the applicants would fact the policies the applicants presently 
constituted. addition, the proposed amendments were substantial 
nature. any event, the Commission found that the record did not 
contain sufficient information upon which could determine 
comparative basis the relative need each the communities for 
additional broadcast service, the program service presently being rend- 
ered the areas and populations proposed served, the ability 
the applicants presently constituted meet such needs. While 
the Commission had considered the record sufficient the time made 
its original decision 1947, held that under the Pottsville case the 
factors upon which must base decision should considered the 
present time. Accordingly, the Commission set aside its previous de- 
permitted the parties file petitions for amendment bring 
their applications date, and set the proceeding for further hear- 
ing wide range Commissioner Jones dissented. 
thought that the Court Appeals had asked only for more findings 
the record already made, and that the case should decided the 
basis the record and the stipulation the parties. would not 
consistent with principles equity and justice distinguish be- 
tween the parties the basis new promises new stockholders, 
that was what the majority had mind. Further, the Commission 
calling upon the parties Section case furnish evidence 
not only their own programs but also the programs others was 
doing something had never done before. Commissioner Jones con- 
cluded that the record and stipulation, together with other subsequent 
facts which the Commission could take official notice, might “indi- 
cate lack facts support grant the facilities the earlier 
successful applicant, but that not sufficient ground for novo 
proceeding this case.” 


February week before the Commission decision, Allentown 
had filed application for transfer control. This was not mentioned 
the Commission’s decision, but March the Commission dis- 
missed the application without prejudice the filing amendment 
the application for construction permit reflecting the change con- 
trol contemplated. 


Easton’s petition for writs mandamus and prohibition based 
upon the contention that the Commission has ordered novo 
proceeding, whereas the court had remanded the case only for addi- 
tional findings. Permitting Allentown amend incorporate pro- 
posed change control, contended, amounts permitting new 
application filed violation Section 1.387 the Rules. 


Allentown had gone ahead with construction its station under the 
original decision, the Commission stayed the effectiveness its order 
would withdraw Allentown’s authorization operate. 

R.R. (1950). Commissioners Hyde and Hennock did not participate. 
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The Commission has filed opposition the motions the 
ground that the procedure which the Commission has followed upon 
the remand consistent with the judgment the court and with the 
remand, defined and limited Section 402(e) the Act. The 
Commission contends that interpret the mandate limiting the Com- 
mission’s reconsideration the case the making new findings upon 
the old record, regardless the possible deficiencies the record and 
the changes the status the parties and the broadcast services avail- 
able the communities involved, would contrary Section 402(e) 
and the Pottsville case and Fly Heitmeyer, 309 U.S. 146. Easton has 
filed Reply the Opposition, contending that under the Commis- 
sion’s argument judgment the court has only much value the 
Commission elects place upon it, and that the Commission attempt- 
ing circumvent the opinion and judgment the court. The Com- 
mission has filed Response the Reply, arguing that Easton in- 
consistent taking the position that the Commission should consider 
the existence new stations authorized since the original hearing but 
that should not receive evidence their program service. 


Allentown, the successful party the original Commission de- 
cision and intervenor the court case, has filed countermotion for 
leave file petition for writ mandamus. Allentown contends that 
the Pottsville case not applicable and that the court should direct 
the Commission make findings fact the issue which the case 
was sent back and not into new trial all the issues, including 
those which the court affirmed the Commission’s decision. The peti- 
tion prays for the issuance writ mandamus the Commission, 
directing make supplemental findings fact from the original 
hearing record upon the issue left open the opinion and judgment 
the court, and revise, modify, affirm its findings fact, con- 
clusions, and decision set forth its decision; for writ 
mandamus directing that if, after making such findings fact based 
upon the record the Commission nevertheless unable reach ulti- 
mate conclusions fact compliance with the decision and judgment 
the court, then further hearing held, but limited the par- 
ticular issue left open the court decision, and limited the facts 
and authorizations the date the Commission’s original decision; 
for writ mandamus directing that any full proceeding issues 
set forth the Commission’s order conditioned further order 
issued the Commission, making all licensees standard broad- 
cast stations the community, which ‘were not operation the date 
the Commission’s original hearing order this proceeding, addi- 
tional parties. 
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Okefinokee Broadcasting Co. Federal Communications Commis- 
sion, U.S. Court Appeals, District Columbia Circuit, No. 10561. 


The Commission this case refused give appellant comparative 
consideration and denied its application finding that the applicant 
partnership and one the partners had made knowing and willful mis- 
representations had acted negligently making representations 
certain facts. The appeal based the contentions that the find- 
ings the Commission are not supported substantial evidence and 
are arbitrary and capricious. 


Proceedings Pending the Commission 


Broadcasts—Controversial Issues (Complaint 


The UAW-CIO February filed what termed formal com- 
plaint (although not the prescribed form) against Stations WJR and 
WWJ Detroit. The complaint alleged that the stations had failed 
make time available the Union for discussion the issues involved 
the Chrysler strike. According the complaint, WJR offered the 
Union single half-hour period week, although had asked for 
daily 15-minute period, and WWJ refused sell available time be- 
cause the Chrysler Corporation refused buy time otherwise 
the air answer the Union’s broadcasts. These actions are said 
violation the duties licensees, particularly the light the 
Commission’s report editorializing. One party controversy, 
contended, cannot veto public discussion that controversy. The 
licensees have denied the allegations the complaint. 


Related issues are involved the complaints the CIO and the 
Organizing Committee against Stations WAIM, Anderson, South 
Carolina, and WKLY, Hartwell, Georgia, and petition that WKLY’s 
application for renewal license set for hearing. The complaint 
against WKLY alleges that the station made contract with the CIO 
for series broadcasts, but that after the first broadcast the station 
repudiated the contract and refused make any time available the 
CIO. refusing sell time for the discussion the organiza- 
tional drive the area, particularly among textile workers, the station 
has failed operate the public interest, according the complaint. 
The complaint against WAIM alleges simply that the station has de- 
clined sell time the CIO, maintaining that time available. 
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Broadcasting—Background Music (Petition Muzak Corpora- 
tion). 


Muzak Corporation January 25, 1950, filed petition with the 
Commission for amendment various rules and policy statements “to 
permit the petitioner engage the utilization frequencies allo- 
cated for broadcast service supply selected users type and 
character service not now provided for existing The 
petition alleges that because the unprofitability broadcasting 
number licensees have undertaken engage service which 
petitioners believe not sanctioned regulations and policy, 
the so-called “beep” operation whereby “background music” 
supplied commercial establishments but commercial announcements 
are deleted use supersonic tone which actuates selective filter 
the receiver. Muzak would like make its facilities available 
stations for this sort operation, not only for stores, restaurants, 
and other commercial institutions but also for homes, but has declined 
enter the field because its belief that Commission regulations 
not sanction the practices. The petition requests amendment the rules 
and regulations make clear that the supersonic signal per- 
missible emission, permit special contracts with stations, permit 
the deletion station identification and commercial announcements, 
permit elimination the announcement concerning use recordings, 
and dispense with announcements sponsorship where programs are 
subscribed to. Amendment the “Blue Book” permit licensees 
broadcast selected musical programs designed for particular types 
users and not broadcast service the general public also re- 
quested. Multiplexing aural programs should also authorized. 
Petitioner requests hearing and also that the Commission notify 
licensees that until the rules are amended the “beep” operation illegal. 

Inc., licensee Station WFMF, filed reply the 
petition, contending technical grounds that the use the supersonic 
signal not illegal. Capital Broadcasting Company, licensee Sta- 
tion also filed “comments,” the same effect. 
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Legislation 


Fair Labor Standards Act—Talent Fees 


noted the Autumn, 1949, issue the Bar Journa (10 F.C. 
Bar 175), the Fair Labor Standards Act has been amended, eftective 
January 25, 1950, provide that talent fees paid performers, includ- 
ing announcers, radio and television programs, are not treated 
wages for purposes computing overtime pay. The Act left the 
Administrator the task defining “talent The Administrator ap- 
pointed Advisory Committee consisting representatives AFRA 
and NAB assist the preparation regulations, and these were 
promulgated January become January (15 Fed. Reg. 
402). The term “talent fees” defined Section 550.1 “extra pay- 
ments made performers, including announcers radio and television 
programs, where the payment made: (a) employee having 
regular duties staff performer (including announcers), extra 
payment for services performer particular commercial pro- 
gram particular series commercial programs (including com- 
mericial spot announcements) for special services performer 
particular sustaining program particular series sustaining pro- 
grams; (b) pursuance applicable employment agreement 
understanding applicable collective bargaining agreement, 
specific amount agreed upon advance the performance the 
services special services for which the extra payment made.” 

The term “extra payment” means payment, specific amount, 
“made addition the straight-time overtime compensation which 
would due the performer under the agreement applicable his 
employment and under the act the time spent performing the 
services special services referred paragraph (a) Section 550.1 
had been devoted exclusively duties staff performer; but shall 
not include any payment any part which credited offset against 
any remuneration otherwise payable the performer under any con- 
tract statutory provision” (Section 550.2(a)); and the term “per- 
former” means person who performs distinctive, personalized 
service part actual broadcast telecast including actor, 
singer, dancer, musician, comedian, any person who entertains, affords 
amusement to, occupies the interest radio television audience 
acting, singing, dancing, reading, narrating, performing feats skill, 
announcing, describing relating facts, events, and other matters 
interest, and who actively participates such capacity the actual 
presentation radio television program. shall not include such 
persons script writers, stand-ins, directors who are neither seen 
nor heard the radio television audience; nor shall include per- 
sons who participate the broadcast telecast purely technicians 
such engineers, electricians, and stage hands.” 
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Finally, “special services” means “services beyond the scope 
regular ordinary duties staff performer under the 
agreement applicable the employment.” 


Local Taxation Radio Stations 


Cities, towns, and counties Virginia are denied the right 
impose license taxes radio and television stations recent enact- 
ment the Virginia legislature. The act amends Sections 58-266.1, 
58-266.2, and 58-266.3 the Code 1950 provide that city, town, 
county shall require license obtained for the privilege right 
operating conducting any radio television broadcasting station 
service, any provisions city charters the contrary notwithstand- 
ing. similar exemption for newspapers was already the law. 


Reorganization the Federal Communications Commission 


Reorganization Plan No. 1950 (H.Doc. No. 515) was trans- 
mitted Congress March and will become law within days 
unless Congress provides otherwise. would transfer the Chairman 
the Commission the executive and administrative functions the 
Commission, including functions with respect the appointment and 
supervision personnel employed under the Commission, the distribu- 
tion business among such personnel and among administrative units 
the Commission, and the use and expenditure funds. carrying 
out such functions the Chairman would governed general policies 
the Commission and such regulatory decisions, findings, and 
determinations the Commission may law authorized make. 
Appointment heads major administrative units would subject 
Commission approval, and the Commission would retain its functions 
with respect revising budget estimates and with respect determin- 
ing upon the distribution appropriated funds according major 
programs and purposes. The Chairman would authorized dele- 
gate particular officers, employees, administrative units under his 
jurisdiction the performance any function transferred him 
the reorganization plan. 

his message accompanying Reorganization Plans No. 
(H.Doc. No. 504) the President said that these plans “propose major 
clarification the lines responsibility and authority for the manage- 
ment the executive branch” order “strengthen our constitutional 
system and help establish accountability for performance 
The Hoover Commission had recommended “that all admini- 
strative responsibility vested the Chairman the 
The President emphasized that the Commission retains all substantive 
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responsibilities, including “policy control over administrative activities,” 
and that the Chairman would not relieved any his duties 
member and presiding officer the Commission. 


over-all survey the entire plans submitted March 
given separate message, H.Doc. No. 503. 


While the plan accordance with the recommendations the 
Hoover Commission, does not include provision for removal mem- 
bers the Commission only for cause provide that commissioners 
shall hold office, upon expiration their terms, until successor 
appointed and qualified, the Hoover Commission. 


Pending Bills Affecting Radio 


2311, the Mundt-Ferguson-Johnston bill for control subversive 
activities, among other things would prohibit any “Communist political 
organization” “Communist-front organization,” defined the bill, 
from broadcasting causing broadcast any matter over any radio 
television station the United States, such matter was pre- 
ceded statement that the program was sponsored Communist 
organization, giving the name thereof. 


3076 (Senator Johnson Colorado) would amend the Admin- 
istrative Procedure Act provide that “Standards conduct and other 
requirements shall prescribed prospectively and shall not applied 
retroactively. sanction shall imposed substantive rule order 
issued except within jurisdiction delegated the agency, and within 
authority expressly impliedly conferred law upon the agency,” 
and that “Statutory provisions shall not interpreted [by the 
authorizing agency action, findings, conclusions which are merely 
consistent with not contrary such provisions.” 


H.R. 6949 (Rep. Sadowski) would set frequency control board 
formulate and carry out plans and policies with respect the utiliza- 
tion the radio spectrum, with particular reference apportionment 
frequencies between Government and non-Government uses. The 
bill would also provide for cease-and-desist orders, suspension sta- 
tion licenses and fines, broaden the grounds for revocation licenses, 
and broaden the political broadcasts section the Communications Act 
while absolving licensees from liability for defamation political broad- 
casts. 


H.R. 7233 (Rep. Bennett Florida) would require the Commission 
the interstate communication wire and the broadcasting 
betting odds horse dog race the thirty-minute period 
immediately before the time the race scheduled begin, and the 
results such race during the thirty-minute period immediately fol- 
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lowing the end the race, “in any case where such communication 
broadcasting would impair the enforcement any State law regulating 
gambling.” 


H.R. 7310 (Rep. Sheppard) would require networks licensed, 
provide for issuance cease-and-desist orders against networks, and 
prohibit certain practices networks obstructing rebroadcasting. 


H.R. 7385 (Rep. Leonard Hall) would direct the Commission 
make information and expert witnesses available state public 
utility commissions. 


H.R. 7595 (Rep. Nixon)—same 2311, supra. 


H.R. 7711 (Rep. King) would authorize and direct the Secretary 
the Treasury conduct study determine fees charges which 
would appropriate for agencies the Government collect 
connection with receipt and processing them applications made 
individuals, corporations, partnerships, companies, associations, and 
organizations and make report Congress together with recom- 
mendations for legislation. The staff the Senate Committee Ex- 
penditures the Executive Departments had previously been author- 
ized make study “Federal user charges,” and March Sen- 
ator McClellan, chairman the committee, inserted the Congressional 
Record statement the subject with particular reference the 
F.C.C., which incorporated lengthy letter from the Commission. The 
Commission had already been studying the subject connection with 
the President’s management improvement program under Executive 
Order No. 10072. The letter outlined the various activities the Com- 
mission for which charges might made. was pointed out that 
proposed amendment the Radio Act 1932 would have set 
definte schedule charges, but the bill was never reported out 
committee. 


a 
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Notes 


Advertising Alcoholic Beverages 


While the United States Congress was holding hearings bill 
prohibit advertising alcoholic beverages over radio and television,' 
Mexico did just that executive decree. The new Sanitary Code, 
published January 25, 1950, Article provides that “All types 
advertising radio, motion picture, television alcoholic beverages 
obtained distillation are strictly 


Television Establishments Licensed Sell Liquor 


The Alcoholic Beverage Code the City Duluth, effective 
April 1950, Section prohibits any “On Sale” establishment from 
permitting the use television any room containing bar from which 
alcoholic beverages are sold served.* The use television also 
forbidden premises licensed “Off Sale” exclusive intoxicating 
liquor establishments. 


Transit Radio 


The fight against transit radio Washington, D.C., has moved 
forward three fronts. While opponents radio reception buses 
and streetcars were unsuccessful their attempt persuade the Dis- 
trict Columbia Public Utilities Commission that should out- 
lawed (see F.C.Bar 242), they have not relaxed their efforts. 
action for injunction has been brought the name the Transit 
Riders’ Association, unincorporated association, against the Capital 
Transit Company (Civil Action No. 610-50). The complaint alleges 
that through operation radio receivers its vehicles the defendant 
“violates its public and contractual duty transport its patrons quietly; 
inflicts them nuisance; wrongfully invades their privacy; 
restricts their freedom thought; seeks make unearned and 
unconscionable income out their helpless selling adver- 
tisers the opportunity thus commit aural aggression upon them; 
violates also its duty common carrier not interfere knowingly 
with the free exercise their faculties significant number riders, 
which may lessen their efficiency and even endanger their health.” 
complaint has also been filed with the Federal Communications Com- 


*See F.C.Bar 128, 170, 176. 

estrictamente prohibida toda clase propaganda por radio, cine 
television, bebidas alcoholicas obtenidas por destilacion.” 

Because the ambiguous wording the section not whether 
applies all licensed establishments only “Class establishments. 


| | 
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mission two individuals, who are lawyers well transit riders, 
asking the Commission rule that transit radio contrary the public 
interest and violates the Commission’s Rules and Regulations, the Com- 
mission’s declared policies, and station licenses, announce and, 
far necessary, carry out policy revocation station licenses 
end transit radio, and meanwhile take final action applica- 
tions for licenses, renewals licenses, and construction permits. The 
complaint defines transit radio “an enterprise whereby the in- 
dustry and the transit industry, each ailing and each enjoy- 
ing special grants authority from government, are seeking, with gov- 
ernmental acquiescence approval, improve their financial position 
subjecting captive audience forced listening. substance 
typically operation whereby transit company sells the attention 
its captive audience station and the station turn sells 
advertisers.” the typical case, the complaint alleges, commercial 
announcements are automatically made louder than the rest the pro- 
gram use supersonic note. The audience captive one and 
captive one broadcaster; “Transit radio thus gives one radio sta- 
tion monopoly access captive audience day after day, week 
after week, with possibility competition from another radio station 
and hence possibility that anything said can challenged cor- 
rected for that audience speaker another radio 
complaint charges that transit radio serious invasion the per- 
sonal liberties the objecting members the captive audience and 
may even dangerous their health. Also, said, embodied 
Washington creates “the dangerous situation monopoly access 
single radio station plus broad right censorship the transit 
company and the right its part use one-half the unsold time for 
institutional and promotional announcements.” involves serious 
degradation program content,” because instead balanced pro- 
gram the program becomes one suitable captive audience, captive 
single broadcast station; under the contract with the transit com- 
pany the station disqualifies itself from exercising free judgment 
the public interest the use which the frequency assigned 
shall put, and the control what broadcast large meas- 
ure surrendered the licensee. The complaint also alleges that the 
programming involves violation the representations WWDC-FM 
what its program service would (11 F.C.C. 451, 452, 454- 
455, 465). The use the supersonic tone alleged constitute 
unauthorized emission, and may involve the use unauthorized 
equipment; transit radio itself stigmatized multiple-addressee 
communication and not broadcasting. Appointment “public counsel” 
requested. The same complainants have asked that the application 
WWDC-FM for renewal set down for hearing. 


their opposition the complaint, Transit Radio and WWDC- 
contend that the complainants are seeking invoke the procedures 
the Commission for the benefit their “personal and wholly sub- 
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jective Opponents contend that complainants are really at- 
tacking our present system free enterprise commercial broadcast- 
ing. Pendency investigation might stunt the growth transit 
radio even fatal it. Opponents contend that the decision 
the Public Utilities Commission has settled most the questions raised 
the complaint, and that there are disputable questions fact 
requiring hearing investigation those issues which are prop- 
erly the concern the F.C.C. While program balance can achieved 
number stations community serving various and different 
specialized interests and WWDC-FM has maintained over-all 
program balance within its own operation, and far other areas are 
concerned, all the cities where transit radio use are served 
large number stations and probable that station whose entire 
broadcast day devoted programs type which transit companies 
find suitable for their patrons operating the public interest. Transit 
riders are large numerical segment the public and represent 
cross-section. Complainants have legal right which has been in- 
vaded any acts the opponents. 

bill (H.R. 7150) prohibit the reception commercially spon- 
sored radio broadcasts streetcars and buses the District Columbia 
has been introduced Rep. Norblad Oregon. 
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BAR ASSOCIATION SECTION 


President Neville Miller 


Neville Miller, President the Federal Communications Bar As- 
sociation, was born Louisville, Kentucky, where attended public 
schools, later graduating from Princeton University 1916 with 
A.B. degree. received LL.B. from Harvard Law School 1920, 
following which began the practice law Louisville member 
the firm Miller Miller. continued the active practice 
law until 1980 when was named Dean the Law School the Uni- 
versity Louisville, which position held until 1933 when was 
elected Mayor the City Louisville. Upon completion his term 
Mayor, returned Princeton University 1938 assistant 
the President Princeton University. The same year was named 
President the National Association Broadcasters where re- 
mained until April, 1944, following which accepted the position 
Deputy Chief, Balkan Mission, UNRRA, headquarters Cairo, 


Upon his return the United States April, 1945, served 
briefly Special Assistant Thomas McCabe, Army-Navy Liqui- 
dation Commission, and the fall 1945 established the present law 
firm which member, Miller Schroeder, Washington, D.C. 
member the American Bar Association, the Bar Association 
the District Columbia, the Kentucky State Bar Association, 
well the Federal Communications Bar Association. served 
the Louisville Bar Association, 1924-25. Mr. Miller’s family 
nas been active the law, his father having practiced Kentucky 
before him and having held the positions Chancellor Jefferson 
Circuit Court and Chief Justice the Court Appeals Kentucky. 
His brother, Shackelford Miller, currently Judge the United States 
Court Appeals for the Sixth Circuit. 


Essay Contest Judges Named 


Judges for the 1950 Essay Contest have been named the Pub- 
lications Committee. They are: 


Hon. Sam Bass Warner, Register Copyrights 


Hon. James Morris, Judge the United States District Court 
for the District Columbia 


Harry Warner, member the committee and author Warner 
Radio and Television Law 
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Bank Statement, December 16, 1949 $2,314.57 
Deposits December 1949 
January 12, 1950 $25.22 
Bank Balance, January 12, 1950 $2,639.79 
Government Bonds, January 12, 1950 2,000.00 
TOTAL: $4,639.79 
Total: 420 


Respectfully submitted, 
Treasurer 


Report the Committee Legislation 


Pursuant the established policy the Association, your Legis- 
lative Committee has concerned itself only with proposed legislation 
affecting Commission procedure, procedure before the courts. 
number bills were given consideration, but only one was such 
importance from the standpoint possible enactment into law 
made the subject report the Executive Committee the 
Association. This was the McFarland Bill (S. 1973) amend the Com- 
munications Act. 


Senator McFarland introduced his bill May 1949. There- 
after, subcommittee hearings were precipitously scheduled held 
beginning June 16. Your committee met June and prepared 
comprehensive report which was formally submitted the Executive 
Committee June 13. The McFarland Bill passed the Senate 
“non-controversial” measure, but never even reached the hearing 
stage the House. 


Among the bills considered your committee, but not made the 
subject report, were the following: 


H.R. 856.—This bill was introduced Mr. Lemke January 
1949, and sought amend Section 402 (appeal provisions) the Com- 
munications Act. (No action has been taken this bill; now 
pending before the subcommittee.) 


H.R. 1566.—This bill was introduced Mr. Walter January 17, 
and was called the “Administrative Practitioners Act,” designed 
“to protect the public with respect practitioners before administrative 
agencies.” (It was superseded H.R. 4446, new bill introduced 
Mr. Walter, which was reported the House and now the Con- 
sent Calendar.) 


bill was introduced Senator McCarran January 
27, and provided for the creation administrative court the 
United States. (It still pending before the Committee.) 
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Annual Reports for 1949 


Report the Secretary 


Since the date the last Annual Meeting the Association 
January 14, 1949, the Executive Committee has held eight meetings. 
These meetings were held during the months January, March, April, 
June, August, and December, 1949. 

The last Annual Report the Association showed that there were 
391 members the Association January 14, 1949. The member- 
ship now 422, net gain members. During the year the Associ- 
ation lost one member through death, Howard LeRoy, and three mem- 
bers have resigned from the Association. 


Respectfully submitted, 
Corwin Secretary 


Treasurer’s Report 
January 12, 1950: 


Bank Balance, January 14, 1949 $2,753.86 
Government Bonds, January 14, 1949 2,000.00 
RECEIPTS: 

Annual Dinner (1949) $2,281.50 

Dues 1,610.00 

Interest Bonds 25.00 

Bar Journal Subscriptions 87.05 

Annual Outing (1949) 

$9,353.13 

DISBURSEMENTS: 

Payments 1949 Annual Dinner 2,188.06 

Charge Against Account for Dues Check Returned 5.00 

Batt, Bates Co., Inc. (Printing Mailing) 

Byron Adams (Letterheads Envelopes) 54.72 

Judd Detweiler (Printing Bar Journal) 

Standard Printing Co. (Printing Bar Journal) 541.58 

Plymouth Printing Co. (Letterheads Envelopes) 33.66 

Essay Contest Prizes 

Henry Schroen (Mimeographing) 11.40 

Franks Duplicating Service 104.28 

Annual Audit 50.00 

Gift for Horace Lohnes 100.00 

Superintendent Documents, Government Printing Office 4.50 

Hogan Hartson 1.58 

Guilford Jameson (Reimbursement 16.50 

Minute Book 8.16 

Gude’s 15.30 

Metropolitan Club 5.00 

Postage 62.17 

Total: 4,713.34 


Balance January 12, 1950: $4,639.79 


| 
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Report the Committee Practice and Procedure 


During the course the year, the Committee Practice and Pro- 
cedure continued its study the existing Rules and Regulations the 
Commission and all proposed rules altering the present practice. 
result its studies, the following matters were referred the Execu- 
tive Committee, were approved that group and submitted the 
Commission for further consideration: 


PROCEDURE REGARDING BROADCAST APPLICATIONS 


February 23, 1949, the Commission announced proposed rule- 
making proceedings with respect the manner which broadcast 
applications were processed. Conferences were held with repre- 
sentatives the Commission’s Law Department order that there 
might complete understanding the effect the proposed changes. 
The committee determined after many meetings that could not agree 
with the Commission’s proposals and that alternative suggestions should 
recommended. 16-page brief was prepared and submitted the 
following topics: (a) cut-off proposals, (b) advertising requirements, 
(c) amendment applications, and (d) miscellaneous procedural 
matters. Oral argument was held the subject, which time the 
Bar Association’s objections were presented its President (Docket 
No. 9061). The Commission subsequently dismissed the proceeding and 
abandoned the proposals. 


ALLOCATION PROCEDURE 


July 11, 1949, the Commission announced further proposed 
rule-making with respect facilities, and shortly after this an- 
nouncement the Committee Practice and Procedure began study 
the legal features the procedure proposed the Commission. 
was determined that serious procedural and legal questions were 
involved this proceeding and that the Bar Association should pre- 
pare and file brief challenging the legality the matters involved. 
Accordingly, October 26, 1949, your committee submitted 17-page 
brief the Commission contending that the procedural aspects pro- 
posed Rule 3.606 violate the provisions the Communications Act for 
the following reasons: Proposed Section 3.606: 


Fails recognize the right applicants equal and fair 
opportunity heard the merits applications; 


Impedes and obstructs orderly, expeditious judicial review 
Commission action; 


Prevents the Commission from fully complying with the Con- 
gressional mandate that “the Commission shall make such dis- 
tribution licenses, frequencies among the several states 
and communities provide fair, efficient and equitable dis- 
tribution radio service each the same.” 
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H.R. 2915.—This bill was introduced Mr. Hobbs February 
21, and sought extend appellate review the Circuit Court 
Appeals the circuit wherein the parties reside. However venue was 
also retained the United States Court Appeals for the Dis- 
trict. (This bill was superseded H.R. 5487.) 


1626.—Senator Johnson Colorado introduced this bill April 
18. Among other proposed amendments the Communications Act 
sought amend Section 312 include “cease-and-desist” proceedings. 
was appointed June but further action was 
taken. 


H.R. was introduced Mr. Hobbs July and 
altered the venue provisions 2915 restricting review 
orders under Section 402 the Court Appeals for the District. 
also provided for bringing actions against the United States instead 
the Commission and extended days the period within which 
appeal could taken. (It superseded 2915. The subcommittee 
ordered 5487 reported the full committee where still 
pending. 

Your Committee also considered the Task Force Report Regu- 
latory Commissions prepared January, 1949, for the Commission 
Organization the Executive Branch the Government. Attention 
was also given the report the so-called Hoover Committee which was 
made Congress March concerning independent regulatory com- 
missions. 

anybody’s guess what, any, effort will made during 
the current session Congress enact legislation covering procedural 
communications matters. Possibly history will repeat itself and atten- 
tion will focused primarily revamped McFarland bill. 

Respectfully submitted, 
Chairman 
Committee Legislation 


Report the Committee Membership 


The Committee Membership acted upon applications for 
membership the F.C.B.A.; recommending, each case, admission 
membership and rejecting none. 


One hundred and ten members the F.C.C. bar were sent 
written invitations join the F.C.B.A. unknown additional number 
were invited orally members the committee join. 


Now pending the hands the committee are applications 
for applicants awaiting recommendation from the sponsors. 


Respectfully submitted 
Chairman 
Committee Membership 
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Your Chairman the Committee Practice and Procedure sub- 
sequently was designated the Executive Committee appear 
behalf the Bar Association oral argument the proposed 
rules. The date for the oral argument has not been designated. 


STUDY SECTION 1.342 THE COMMISSION’S 
RULES AND REGULATIONS 


Section 1.342 requires the filing contracts relating the owner- 
ship, operation, and control broadcast stations. The provisions 
this Rule were interpreted the Commission decision involving 
the Portorican American Broadcasting Company, Inc. (Docket 8688), 
that the literal provisions the Rule appear considerably en- 
larged. When this decision was announced, your committee studied 
the effect upon present broadcast practice and recommended that con- 
ferences with the Commission order clarify the scope 
Section 1.342 light this recent decision. committee consisting 
your Chairman, Percy Russell, and Ralph Walker met with repre- 
sentatives the Commission Law Department and the present time 
extensive revision Section 1.342 being discussed with the Com- 
mission Staff. This work will continued during the coming year. 


addition the foregoing projects major importance, during 
the course the year the committee considered substantial number 
suggestions which had been referred various members the 
Bar Association. The work the committee will materially aided 
the future the co-operation all members the Bar Association 
submitting for its consideration such problems may arise the 
handling either broadcast common carrier cases. 
liaison with the Commission’s Legal Staff extremely helpful re- 
solving minor matters which result inequities delays. have 
found that the General Counsel and his assistants have been extremely 
co-operative and, indeed, are anxious receive the comments and sug- 
gestions the. committee all times. 

During the past year the committee has been considerably assisted 
its work the advice Lester Cohen, Esq., Vernon Wilkinson, 
and William Dempsey, Esq., who various times have been asked 
give the committee the benefit their experience radio matters. 

Since our experience definitely has indicated that broadcast cases 
and procedure are primarily the subjects for committee action, 
recommend the incoming officers that membership this committee 
confined those members who have had experience the broad- 
cast field. matters arise involving common carrier non-broadcast 
work, representative members the bar can called upon assist 
advisory capacity. Moreover, the work the committee has re- 
quired substantial amount time during the past year and from all 
indications will equally time-consuming during the coming year. 
Unless all members the committee are familiar with broadcast prob- 
lems, unfair burden placed upon the others. 
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Your Chairman wishes extend sincere appreciation Ralph 
Walker, Percy Russell, and Charles Thompson who have given unself- 
ishly their time during the past year carrying out the 
responsibilities. 

Respectfully submitted, 
Chairman 


Committee Practice and Procedure 


Report the Committee Professional Ethics and Grievances 


During the year only one matter was referred the Committee 
Professional Ethics and Grievances for investigation—that concerning 
certain laudatory statements made concerning member their As- 
sociation reason certain publications made and made 
him certain trade magazine. this regard, copy the article 
was sent the several members the committee with instructions 
from the Chairman that the committee members express their opinions 
the matter. The replies received from the several members the 
committee the main indicated that the matter did not violate the 
Canons Ethics the Federal Communications Bar Association, and 
the President was advised the committee’s determination. 

Respectfully submitted, 
Chairman 


Committee Professional Ethics and Grievances 


Report the Committee Publications 


Since last reporting the activities the Committee Publica- 
tions, there have been published four issues the Association’s Bar 
and the next issue, being the Winter issue Volume 
now being readied for the printer. With Volume began designa- 
tion the issues the Spring, Summer, Autumn, and Winter numbers 
rather than designation the month when released. This has been 
done afford greater leeway specifying the actual release date and 
conform more with the realities publication practice. 

Beginning with the recent Summer issue our printing has been 
done new printer substantial reduction from previous costs, 
and with this saving have been able produce larger and better 
Journal than the past. Our appropriation for the past year was $2,000 
and, though have not yet received invoice for the last issue, our 
annual expenditure will not exceed that amount. The committee be- 
lieves that similar appropriation should suffice for the coming year. 

addition the Association who receive the 
with their membership, have provided restricted free list F.C.C. 
Commissioners, judges the Court Appeals, and others whom 
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hope will kept abreast radio legal developments through reading 
the non-member subscription also available, primarily 
for law schools’ libraries, and there are approximately fifty subscrip- 
tions this type taken two dollars annually. The rate being in- 
creased three dollars for these non-member subscribers beginning 
with Volume XI. 


The committee has determined upon the desirability accepting 
advertising but has not yet been able devise workable plan. Vari- 
ous advertising agencies have been canvassed with view turning 
over the entire matter commission basis, but our circulation ap- 
parently not sufficient size warrant the time agency. 
shall probably required fall back upon our membership 
special committee thereof for the development this phase the 
activities. 


The Association’s first annual essay contest was held during the past 
year with first prize $200 being awarded Leon Cooper Los 
Angeles, California, for his essay entitled, “The Limited Application 
Property Concepts the Law Television,” and second prize 
$100 being awarded Nicholas San Martino Allston, Massachu- 
setts, for his essay entitled “Property Rights Television Broadcasts.” 
The first-prize-winning paper was published the Autumn issue. 


Notice the holding the essay contest for 1950 has already been 
sent the deans all recognized law schools and has been published 
the Autumn issue the The subject “Legal Limitations 
Television Programming,” and this year only students ac- 
credited law school are eligible, whereas the past have permitted 
members the bar generally participate. have received very 
active co-operation from the deans and faculties most law schools, 
and expected that this will account for heavy student response 
the submission entries prior the deadline July 15, 1950. 
Judges for last year’s contest were Judge Shackelford Miller, Mr. Will 
Shafroth, and Mr. Herbert Bingham. are deeply grateful them 
for their graciousness accepting and performing arduous task. 
The judges for 1950 have not yet been named. 


are hopeful that beginning with Volume this coming Spring, 
the cover will distinctly characterized the Association 
seal. The Executive Committee has approved expenditure for such 
purpose, and this effort are anticipating some engineering assist- 
ance drafting suitable design non-compensatory basis. 


Our editor, John Willis, continues devote his time and energies 
the without compensation. deserving not only the 
committee’s thanks and the Association’s deep appreciation but some 
more material recompense. 


obviously most difficult publish such document the 
without the full co-operation the Association’s membership. 
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can’t done singlehanded. Your committee expects your co-opera- 
tion and urgently solicits articles, notes, and comments timely interest 
the related fields communications and administrative law. Only 
with the members’ assistance can the JouRNAL maintained, improved, 
and continued the informed voice the Association. 


Respectfully submitted, 
SCHARFELD, Chairman 
Committee Publications 


Committees the Association for 1950 


Standing Committees 


MEMBERSHIP 


One Year—Kelley Griffith 
Two Years—Vincent Welch (Ch.) 
Three Years—Corwin Lockwood 


NOMINATIONS 


One Year—Duke Patrick (Ch.), Paul Porter 
Two Wheat, William Smith 
Three Years—Reed Rollo, John Littlepage 


PROFESSIONAL ETHICS AND GRIEVANCES 


One Year—D. Prince, Herbert Bingham 
Two Years—John Midlen, Eliot Lovett 
Three Years—Lester Cohen, Frank Wozencraft (Ch.) 


PRACTICE AND PROCEDURE 


One Year—Clyde Bailey, Thomas Dowd 
Two Years—Charles Thompson, Percy Russell, Jr. (Ch.) 
Three Years—Vernon Wilkinson, Thomas Wilson 


Special Committees 


ANNUAL BANQUET 
Harold Mott (Ch.), Louis Caldwell, Dwight Rorer 


ANNUAL MEETING 


John Carr (Ch.), Franklin Salisbury, Quayle Smith, Robert 


; 


THE FEDERAL COMMUNICATIONS Bar 


ANNUAL OUTING 


Charles Duvall, Norman Jorgenson, Charles Wayland, 
David Tolman, Robert Booth, William Thomson, 
Russell Eagan, Paul O’Bryan, Harry Ockershausen 


CO-OPERATION WITH AMERICAN BAR ASSOCIATION 


Guilford Jameson (Ch.), Ben Fisher, Justin Miller, Joseph 
Tumulty, Jr., Gerald Morgan, Charles Rhyne, John Sirica, 
Edward Wheeler, Harry Brum 


CO-OPERATION WITH HEARING EXAMINERS 
Frank Fletcher (Ch.), Philip Hennessey, Jr., Johnston 


ESSAY CONTEST 


Russell Rowell (Ch.), James McKenna, Jr., Samuel Miller, 

Warner, Verne Young, Edwin Conrad (Madison, Wis.), 
Stuart Sprague (New York), Donn Tatum (Hollywood), 
Erwin James (Montgomery, 


LEGISLATION 


Frank Roberson (Ch.), Norman Case, William Dempsey, 
Harrison Slaughter, Karl Smith 


LUNCHEONS 


Bernard Koteen (Ch.), Edward Kenehan, Theodore Baron, 
Eugene Burke, Vail Pischke 


PUBLICATIONS 
John Southmayd (Ch.), Maurice Jansky, Arthur Schroeder, 
Frederick Walton, Jr., Greeley, Sydney Kaye (New 


York), Keith Masters (Chicago), Herman (Fort Worth), 


Judge John Kendall (Portland, Ore. 


REVISION CONSTITUTION, BY-LAWS, AND POLICIES 
Irving Panzer (Ch.), Seymour Krieger, Carl Shipley 


2 
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PIKE FISCHER 
RADIO REGULATION 


STATUTES, RULES AND REGULATIONS, 
STANDARDS GOOD ENGINEERING PRAC- 
TICE, FULLY ANNOTATED 


SUBJECT MATTER DIGEST COURT AND 
COMMISSION DECISIONS AND INTERPRETA- 
TIONS 


FULL TEXT COURT DECISIONS, COM- 
MISSION OPINIONS, REPORTS AND INTER- 
PRETATIONS 


NOW SIX VOLUMES WITH WEEKLY RE- 
LEASES KEEP THE SET CURRENT 


For further information write 
PIKE AND FISCHER, INC. 
Dupont Circle Building 
Washington 
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Radio Station and Newspaper 


APPRAISALS 


Tax, estate and many other personal problems 
create the need for independent appraisal. 
Extensive experience and national organiza- 
tion enable Blackburn-Hamilton Company 
make accurate, authoritative appraisals mini- 
mum time. 


BLACKBURN-HAMILTON COMPANY, INC. 
RADIO STATION AND NEWSPAPER BROKERS 


WASHINGTON, D. C. CHICAGO SAN FRANCISCO 

James Blackburn Harold Murphy Ray Hamilton 
Washington Bldg. 360 Mich. Ave. 235 Montgomery St. 
Sterling 4341-2 Randolph 6-4550 Exbrook 2-5672 
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